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Marked t w chan from the ABA M Rul
RULE 1.0: TERMINOLOGY

The followin inition licable to the Rules of Profession nduct:

(@

(b) “Belief” or “believes’ denotes that the person involved actually supposed the fact
in question to be true. A person’s belief may be inferred from circumstances.

(bc)  “Confirmed in writing,” when used in reference to the informed consent of a
person, denotes informed consent that is given in writing by the person or a
writing that alawyer promptly transmits to the person confirming an oral
informed consent. See paragraph (ef) for the definition of “informed consent.” If
it is not feasible to obtain or transmit the writing at the time the person gives
informed consent, then the lawyer must obtain or transmit it within areasonable
time thereafter.

(ed) “Firm” or “law firm” denotes alawyer or lawyersin alaw partnership,
professional corporation, limited liability entity, sole proprietorship or other
association authorized to practice law; or lawyers employed in alega services
organization or the legal department of a corporation, government entity, or other
organization.

(dge)  “Fraud” or “fraudulent” denotes conduct that is fraudulent under the-substantive

or procedural law ef-the-apphcablejurisdiction-and has a purpose to deceive.

(ef)  “Informed consent” denotes the agreement by a person to a proposed course of
conduct after the lawyer has communicated adequate information and explanation
about the material risks of and reasonably available alternatives to the proposed
course of conduct.

(fg)  “Knowingly,” “known,” or “knows’ denotes actual knowledge of thefact in
guestion. A person’s knowledge may be inferred from circumstances.

(gh) “Partner” denotes amember of a partnership, a shareholder in alaw firm
organized as a professional corporation, or amember of an association authorized
to practice law.
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“Reasonable” or “reasonably” when used in relation to conduct by alawyer
denotes the conduct of areasonably prudent and competent lawyer.

“Reasonable belief” or “reasonably believes’” when used in reference to alawyer
denotes that the lawyer believes the matter in question and that the circumstances
are such that the belief is reasonable.

“Reasonably should know” when used in reference to alawyer denotes that a
lawyer of reasonable prudence and competence would ascertain the matter in
guestion.

District of Columbi to Ri f territori r ions.

“Substantial” when used in reference to degree or extent denotes a material matter
of clear and weighty importance.

“Tribunal” denotes a court, an arbitrator in a binding arbitration proceeding, or a
legidative body, administrative agency or other body acting in an adjudicative
capacity. A legidlative body, administrative agency or other body actsin an
adjudicative capacity when a neutral official, after the presentation of evidence or
legal argument by a party or parties, will render a binding legal judgment directly
affecting a party’ sinterests in a particular matter.

“Writing” or “written” denotes atangible or electronic record of a communication
or representation, including handwriting, typewriting, printing, photostating,
photography, audio or videorecording and el ectronic communications.. A
“signed” writing includes an electronic sound, symbol or process attached to or
logically associated with awriting and executed or adopted by a person with the
intent to sign the writing.




Comment
Confirmed in Writing

[1] If it is not feasible to obtain or transmit awritten confirmation at the time the
client givesinformed consent, then the lawyer must obtain or transmit it within a
reasonabl e time thereafter. If alawyer has obtained a client’s informed consent, the
lawyer may act in reliance on that consent so long asit is confirmed in writing within a
reasonabl e time thereafter.

Firm

[2] Whether two or more lawyers constitute a firm within paragraph (ed) can depend
on the specific facts. For example, two practitioners who share office space and
occasionally consult or assist each other ordinarily would not be regarded as constituting
afirm. However, if they present themselves to the public in away that suggests that they
are afirm or conduct themselves as afirm, they should be regarded as a firm for purposes
of the Rules. The terms of any formal agreement between associated lawyers are relevant
in determining whether they are afirm, asisthe fact that they have mutua accessto
information concerning the clients they serve. Furthermore, it is relevant in doubtful cases
to consider the underlying purpose of the Rule that isinvolved. A group of lawyers could
be regarded as afirm for purposes of the Rule that the same lawyer should not represent
opposing partiesin litigation, while it might not be so regarded for purposes of the Rule
that information acquired by one lawyer is attributed to another.

[3] With respect to the law department of an organization, including the government,
thereis ordinarily no question that the members of the department constitute a firm within
the meaning of the Rules of Professional Conduct. There can be uncertainty, however, as
to the identity of the client. For example, it may not be clear whether the law department
of a corporation represents a subsidiary or an affiliated corporation, as well asthe
corporation by which the members of the department are directly employed. A similar
guestion can arise concerning an unincorporated association and its local affiliates.

[4] Similar questions can aso arise with respect to lawyersin legal aid and legal
services organizations. Depending upon the structure of the organization, the entire
organization or different components of it may constitute afirm or firms for purposes of
these Rules.

Fraud

[9] When used in these Rules, the terms “fraud” or “fraudulent” refer to conduct that
is characterized as such under the substantive or procedural law of the applicable
jurisdiction and has a purpose to deceive. This does not include merely negligent
misrepresentation or negligent failure to apprise another of relevant information. For
purposes of these Rules, it is not necessary that anyone has suffered damages or relied on
the misrepresentation or failure to inform.



I nformed Consent

[6] Many of the Rules of Professional Conduct require the lawyer to obtain the
informed consent of aclient or other person (e.g., aformer client or, under certain
circumstances, a prospective client) before accepting or continuing representation or
pursuing a course of conduct. See, e.g., Rules 1.2(c), 1.6(a) and 1.7(b). The
communication necessary to obtain such consent will vary according to the Rule involved
and the circumstances giving rise to the need to obtain informed consent. The lawyer
must make reasonable efforts to ensure that the client or other person possesses
information reasonably adequate to make an informed decision. Ordinarily, this will
require communication that includes a disclosure of the facts and circumstances giving
rise to the situation, any explanation reasonably necessary to inform the client or other
person of the material advantages and disadvantages of the proposed course of conduct
and adiscussion of the client’s or other person’s options and alternatives. In some
circumstances it may be appropriate for alawyer to advise aclient or other person to seek
the advice of other counsel. A lawyer need not inform a client or other person of facts or
implications aready known to the client or other person; nevertheless, alawyer who does
not personally inform the client or other person assumes the risk that the client or other
person isinadequately informed and the consent isinvalid. In determining whether the
information and explanation provided are reasonably adequate, relevant factors include
whether the client or other person is experienced in legal matters generally and in making
decisions of the type involved, and whether the client or other person is independently
represented by other counsel in giving the consent. Normally, such persons need less
information and explanation than others, and generally aclient or other person who is
independently represented by other counsel in giving the consent should be assumed to
have given informed consent.

[7] Obtaining informed consent will usually require an affirmative response by the
client or other person. In general, alawyer may not assume consent from aclient’s or
other person’s silence. Consent may be inferred, however, from the conduct of aclient or
other person who has reasonably adequate information about the matter. A number of
Rules require that a person’s consent be confirmed in writing. See Rules 1.7(b) and
1.9(a). For adefinition of “writing” and “confirmed in writing,” see paragraphs (Ag) and
(bc). Other Rules require that a client’s consent be obtained in awriting signed by the
client. See, e.g., Rules 1.8(a) and (g). For adefinition of “signed,” see paragraph (Ag).
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a“ profit” for purposes of this subparagraph,

RULE 11: COMPETENCE

A lawyer shall provide competent representation to a client. Competent representation requires
the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the
representation.

Comment
Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and skill in a
particular matter, relevant factors include the relative complexity and specialized nature
of the matter, the lawyer’ s general experience, the lawyer’ straining and experience in the
field in question, the preparation and study the lawyer is able to give the matter and
whether it isfeasible to refer the matter to, or associate or consult with, alawyer of
established competence in the field in question. In many instances, the required
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proficiency isthat of agenera practitioner. Expertisein aparticular field of law may be
required in some circumstances._See Rule 7.4.

[2] A lawyer need not necessarily have special training or prior experience to handle
legal problems of atype with which the lawyer isunfamiliar. A newly admitted lawyer
can be as competent as a practitioner with long experience. Some important legal skills,
such asthe analysis of precedent, the evaluation of evidence and legal drafting, are
required in all legal problems. Perhaps the most fundamental legal skill consists of
determining what kind of legal problems a situation may involve, a skill that necessarily
transcends any particular specialized knowledge. A lawyer can provide adequate
representation in awholly novel field through necessary study. Competent representation
can aso be provided through the association of alawyer of established competence in the
field in question.

[3] In an emergency alawyer may give advice or assistance in a matter in which the
lawyer does not have the skill ordinarily required where referral to or consultation or
association with another lawyer would be impractical. Even in an emergency, however,
assistance should be limited to that reasonably necessary in the circumstances, for
ill-considered action under emergency conditions can jeopardize the client’s interest.

[4] A lawyer may accept representation where the requisite level of competence can
be achieved by reasonable preparation. This applies aswell to alawyer who is appointed
as counsdl for an unrepresented person. See also Rule 6.2.

Thoroughness and Preparation

[9] Competent handling of a particular matter includes inquiry into and analysis of the
factual and legal elements of the problem, and use of methods and procedures meeting the
standards of competent practitioners. It also includes adequate preparation. The required
attention and preparation are determined in part by what is at stake; major litigation and
complex transactions ordinarily require more extensive treatment than matters of lesser
complexity and consequence. An agreement between the lawyer and the client regarding
the scope of the representation may limit the matters for which the lawyer is responsible.
SeeRule 1.2 (c).

Retaining or Contracting With Other Lawyers

[6] Before alawyer retains or contracts with other lawyers outside the lawyer’s own
firm to provide or assist in the provision of legal servicesto aclient, the lawyer should
ordinarily obtain informed consent from the client and must reasonably believe that the
other lawyers’ services will contribute to the competent and ethical representation of the
client. Seealso Rules 1.2 (alocation of authority), 1.4 (communication with client),
1.5(e) (fee sharing), 1.6 (confidentiality), and 5.5(a) (unauthorized practice of law). The
reasonableness of the decision to retain or contract with other lawyers outside the
lawyer’s own firm will depend upon the circumstances, including the education,
experience and reputation of the nonfirm lawyers; the nature of the services assigned to
the nonfirm lawyers; and the legal protections, professional conduct rules, and ethical
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environments of the jurisdictions in which the services will be performed, particularly
relating to confidential information.

[7] When lawyers from more than one law firm are providing legal servicesto the
client on a particular matter, the lawyers ordinarily should consult with each other and the
client about the scope of their respective representations and the allocation of
responsibility among them. See Rule 1.2. When making allocations of responsibility in a
matter pending before atribunal, lawyers and parties may have additional obligations that

are amatter of law beyond the scope of these Rules,_such as in the context of discovery.

Maintaining Competence

[8] To maintain the requisite knowledge and skill, alawyer should keep abreast of
changes in the law and its practice, including the benefits and risks associated with
rel evant technol ogy, angLengage in continui ng study and educatlonaneLeempIAyLw%haLL

RULE 1.22  SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY
BETWEEN CLIENT AND LAWYER

@ SubjeeHeﬁaFagFaphS%éaneLéd)—aAlaNyer shall ab@eb%&eHeFﬁ—sdeeisens

A Iawyer shal ablde by acllent sdecision Whether tosemw
settlement of amatter. In acriminal case, the lawyer shall abide by the client’s

decision, after consultation with the lawyer, asto a pleato be entered, whether to
waive jury trial, and whether the client will testify.

(b) A lawyer’ s representation of a client, including representation by appointment,
does not constitute an endorsement of the client’s political, economic, social, or
moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is reasonable
under the circumstances and the client gives informed consent.

(d) A lawyer shall not counsel aclient to engage, or assist aclient, in conduct that the
lawyer knows s criminal or fraudulent, but alawyer may discuss the legal
consequences of any proposed course of conduct with a client and may counsel or
assist aclient to make a good faith effort to determine the validity, scope,
meaning, or application of the law.

——_



Comment
Allocation of Authority Betweenbetween Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to determine the
purposes to be served by legal representation, within the limits imposed by law and the
lawyer’ s professiona obligations. The decisions specified in paragraph (a), such as
whether to settle a civil matter, must also be made by the client. See Rule 1.4(a)(1) for
the lawyer’ s duty to communicate with the client about such decisions. With respect to
the means by which the client’ s objectives are to be pursued, the lawyer shall consult with
the client as required by Rule 1.4(a)(2) and may take such action asisimpliedly
authorized to carry out the representation.

[2] On occasion, however, alawyer and a client may disagree about the means to be
used to accomplish the client’ s objectives. Clients normally defer to the special
knowledge and skill of their lawyer with respect to the means to be used to accomplish
their objectives, particularly with respect to technical, legal and tactical matters.
Conversely, lawyers usually defer to the client regarding such questions as the expense to
be incurred and concern for third persons who might be adversely affected. Because of
the varied nature of the matters about which alawyer and client might disagree and
because the actions in question may implicate the interests of atribunal or other persons,
this Rule does not prescribe how such disagreements are to be resolved. Other law,
however, may be applicable and should be consulted by the lawyer. The lawyer should
also consult with the client and seek a mutually acceptable resolution of the disagreement.
If such efforts are unavailing and the lawyer has a fundamental disagreement with the
client, the lawyer may withdraw from the representation. See Rule 1.16(b)(4).
Conversdly, the client may resolve the disagreement by discharging the lawyer. See Rule
1.16(a)(3).

[3] At the outset of arepresentation; and subject to Rule 1.4, the client may authorize
the lawyer to take specific action on the client’ s behalf without further consultation.
Absent amaterial change in circumstances-and-subjectto-Rule 1.4;, alawyer may rely on
such an advance authorization. The client may, however, revoke such authority at any
time.

[4] In acasein which the client appears to be suffering diminished capacity, the
lawyer’s duty to abide by the client’s decisionsis to be guided by reference to Rule 1.14.

I ndependence from Client’s Views or Activities

[9] Legal representation should not be denied to people who are unable to afford legal
services, or whose cause is controversia or the subject of popular disapproval. By the
same token, representing a client does not constitute approval of the client’s views or
activities.



Agreements Limiting Scope of Representation

[6] The scope of servicesto be provided by alawyer may be limited by agreement
with the client or by the terms under which the lawyer’s services are made available to the
client. When alawyer has been retained by an insurer to represent an insured, for
example, the representation may be limited to matters related to the insurance coverage.

A limited representation may be appropriate because the client has limited objectives for
the representation. In addition, the terms upon which representation is undertaken may
exclude specific means that might otherwise be used to accomplish the client’s

objectives. Such limitations may exclude actions that the client thinks are too costly or
that the lawyer regards as repugnant or imprudent.

[7] Although this Rule affords the lawyer and client substantial latitude to limit the
representation, the limitation must be reasonable under the circumstances. If, for example,
aclient’s objectiveislimited to securing general information about the law the client
needs in order to handle a common and typically uncomplicated legal problem, the lawyer
and client may agree that the lawyer’ s services will be limited to a brief telephone
consultation. Such alimitation, however, would not be reasonable if the time allotted was
not sufficient to yield advice upon which the client could rely. Although an agreement for
alimited representation does not exempt alawyer from the duty to provide competent
representation, the limitation is afactor to be considered when determining the legal
knowledge, skill, thoroughness and preparation reasonably necessary for the
representation. See Rule 1.1.

[8] All agreements concerning alawyer’s representation of a client must accord with
the Rules of Professional Conduct and other law. See, e.g., Rules 1.1, £.8;-and-5-6:1.5, 1.8
and 5.6. Although paragraph (c) does not require that the client’s informed consent to a
limited representation be in writing, the specification of the scope of representation as

well asthe rate or basis of the lawyer’sfeeis generally required to be communicated to
the client in writing by Rule 1.5(b).

Criminal, Fraudulent and Prohibited Transactions

[9] Paragraph (d) prohibits alawyer from knowingly counseling or assisting aclient
to commit acrime or fraud. This prohibition, however, does not preclude the lawyer

from giving an honest opinion about the actual consequences that appear likely to result
from aclient’s conduct. Nor does the fact that a client uses advice in a course of action
that is criminal or fraudulent of itself make alawyer a party to the course of action. There
isacritical distinction between presenting an analysis of legal aspects of questionable
conduct and recommending the means by which a crime or fraud might be committed
with impunity.

[10] When the client’s course of action has already begun and is continuing, the
lawyer’ s responsibility is especialy delicate. The lawyer isrequired to avoid assisting the
client, for example, by drafting or delivering documents that the lawyer knows are
fraudulent or by suggesting how the wrongdoing might be concealed. A lawyer may not
continue assisting a client in conduct that the lawyer originally supposed was legally
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proper but then discoversis criminal or fraudulent. The lawyer must, therefore, withdraw
from the representation of the client in the matter. See Rule 1.16(a). But see Rule 3.3(€).
In some cases, withdrawal alone might be insufficient. It may be necessary for the lawyer
to give notice of the fact of withdrawal and to disaffirm any opinion, document,
affirmation or the like. See Rule 4.1.

[11] Wheretheclientisafiduciary, the lawyer may be charged with specia obligations
in dealings with a beneficiary.

[12] Paragraph (d) applies whether or not the defrauded party is a party to the
transaction. Hence, alawyer must not participate in atransaction to effectuate crimina or
fraudulent avoidance of tax liability. Paragraph (d) does not preclude undertaking a
criminal defense incident to ageneral retainer for legal servicesto alawful enterprise.
The last clause of paragraph (d) recognizes that determining the validity or interpretation
of a statute or regulation may require a course of action involving disobedience of the
statute or regulation or of the interpretation placed upon it by governmental authorities.

[13] If alawyer comesto know or reasonably should know that aclient expects
assistance not permitted by the Rules of Professional Conduct or other law or if the
lawyer intends to act contrary to the client’ s instructions, the lawyer must consult with the
client regarding the limitations on the lawyer’s conduct. See Rule 1.4(a)(5).

RULE 1.3: DILIGENCE

A lawyer shall act with reasonable diligence and promptness in representing a client._The lawyer
should represent a client zealously within the bounds of the law.

Comment

[1] A lawyer should pursue a matter on behalf of a client despite opposition,
obstruction or personal inconvenience to the lawyer, and take whatever lawful and ethical
measures are required to vindicate a client’s cause or endeavor. A lawyer must also act
with commitment and dedication to the interests of the client and with zeal in advocacy
upon the client’s behalf. A lawyer is not bound, however, to press for every advantage
that might berealized for aclient. For example, alawyer may have authority to exercise
professional discretion in determining the means by which a matter should be pursued.
SeeRule 1.2. The lawyer’s duty to act with reasonable diligence does not require the use
of offensive tactics or preclude the treating of all personsinvolved in the legal process
with courtesy and respect.

[2] A lawyer’ swork load must be controlled so that each matter can be handled
competently.

[3] Perhaps no professiona shortcoming is more widely resented than procrastination.
A client’ sinterests often can be adversely affected by the passage of time or the change of
conditions; in extreme instances, as when alawyer overlooks a statute of limitations, the
client’slegal position may be destroyed. Even when the client’ s interests are not affected
in substance, however, unreasonable delay can cause a client needless anxiety and
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undermine confidence in the lawyer’ s trustworthiness. A lawyer’s duty to act with
reasonabl e promptness, however, does not preclude thea lawyer from agreeing to a
reasonabl e request for a postponement that will not prejudice the lawyer’s client.

[4] Unless the relationship is terminated as provided in Rule 1.16, alawyer should
carry through to conclusion all matters undertaken for aclient. If alawyer’s employment
islimited to a specific matter, the relationship terminates when the matter has been
resolved. If alawyer has served aclient over a substantial period in avariety of matters,
the client sometimes may assume that the lawyer will continue to serve on a continuing
basis unless the lawyer gives notice of withdrawal. Doubt about whether a client-lawyer
relationship still exists should be clarified by the lawyer, preferably in writing, so that the
client will not mistakenly suppose the lawyer is looking after the client’s affairs when the
lawyer has ceased to do so. For example, if alawyer has handled ajudicia or
administrative proceeding that produced aresult adverse to the client and the lawyer and
the client have not agreed that the lawyer will handle the matter on appeal, the lawyer
must consult with the client about the possibility of appeal before relinquishing
responsibility for the matter. See Rule 1.4(a)(2). Whether the lawyer is obligated to
prosecute the appeal for the client dependsmay depend on the scope of the representation
the lawyer has agreed to provide to the client. See Rule 1.2.

[9] To prevent neglect of client mattersin the event of a sole practitioner’ s death or
disability, the duty of diligence may require that each-sele practitioner prepare aplan, in
conformity with applicable rules, that designates another competent lawyer to review
client files, notify each client of the lawyer’s death or disability, and determine whether
therei isa need for i mmedl ate protectlve actl on. Gf—RmeQ&ef—theAmeﬁeanBap

dlsabted4aA+yer—} See Sugreme Judl C|al Court Rule4 01 Sectlon 14.
RULE 14: COMMUNICATION
@ A lawyer shall:

Q) promptly inform the client of any decision or circumstance with respect to
which the client’ s informed consent, as defined in Rule 1.0(ef), is required
by these Rules,

2 reasonably consult with the client about the means by which the client’s
objectives are to be accomplished,

(©)) keep the client reasonably informed about the status of the matter;
4) promptly comply with reasonabl e requests for information; and
) consult with the client about any relevant limitation on the lawyer’s

conduct when the lawyer knows that the client expects assistance not
permitted by the Rules of Professional Conduct or other law.
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(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

Comment

[1] Reasonable communication between the lawyer and the client is necessary for the
client effectively to participate in the representation.

Communicating with Client

[2] If these Rules require that a particular decision about the representation be made
by the client, paragraph (a)(1) requires that the lawyer promptly consult with and secure
the client’s consent prior to taking action unless prior discussions with the client have
resolved what action the client wants the lawyer to take. For example, alawyer who
receives from opposing counsel an offer of settlement in a civil controversy or a proffered
pleabargain in acriminal case must promptly inform the client of its substance unless the
client has previously indicated that the proposal will be acceptable or unacceptable or has
authorized the lawyer to accept or-te reject the offer. See Rule 1.2(a)_and Comment 3
thereto.

[3] Paragraph (a)(2) requires the lawyer to reasonably consult with the client about
the means to be used to accomplish the client’ s objectives. In some situations -
depending on both the importance of the action under consideration and the feasibility of
consulting with the client - this duty will require consultation prior to taking action. In
other circumstances, such as during atrial when an immediate decision must be made, the
exigency of the situation may require the lawyer to act without prior consultation. In such
cases the lawyer must nonethel ess act reasonably to inform the client of actions the
lawyer has taken on the client’s behalf. Additionally, paragraph (a)(3) requires that the
lawyer keep the client reasonably informed about the status of the matter, such as
significant devel opments affecting the timing or the substance of the representation.

[4] A lawyer’ s regular communication with clients will minimize the number of
occasions on which a client will need to request information concerning the
representation. When a client makes a reasonabl e request for information, however,
paragraph (a)(4) requires prompt compliance with the request, or if a prompt responseis
not feasible, that the lawyer, or amember of the lawyer’ s staff, acknowledge receipt of
the request and advise the client when aresponse may be expected. A lawyer should
promptly respond to or acknowledge client communications.

Explaining Matters

[9] The client should have sufficient information to participate intelligently in
decisions concerning the objectives of the representation and the means by which they are
to be pursued, to the extent the client iswilling and able to do so. Adequacy of
communication depends in part on the kind of advice or assistance that isinvolved. For
example, when there is time to explain a proposal made in a negotiation, the lawyer
should review all important provisions with the client before proceeding to an agreement.
In litigation a lawyer should explain the general strategy and prospects of success and
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ordinarily should consult the client on tactics that are likely to result in significant
expense or to injure or coerce others. On the other hand, alawyer ordinarily will not be
expected to describe trial or negotiation strategy in detail. The guiding principleis that
the lawyer should fulfill reasonable client expectations for information consistent with the
duty to act in the client’ s best interests, and the client’ s overall requirements as to the

character of repr&eentatl on. Lne&taaeweumstane%—saeheswhen%ﬂaﬁyepasksamen%

[6] Ordinarily, the information to be provided is that appropriate for aclient who isa
comprehending and responsible adult. However, fully informing the client according to
this standard may be impracticable, for example, where the client isachild or suffers
from diminished capacity. See Rule 1.14. When the client is an organization or group, it
is often impossible or inappropriate to inform every one of its members about its legal
affairs; ordinarily, the lawyer should address communications to the appropriate officials
of the organization. See Rule 1.13. Where many routine matters are involved, a system
of limited or occasional reporting may be arranged with the client.

Withholding Information

[7] In some circumstances, alawyer may be justified in delaying transmission of
information when the client would be likely to react imprudently to an immediate
communication. Thus, alawyer might withhold a psychiatric diagnosis of a client when
the examining psychiatrist indicates that disclosure would harm the client. A_Ordinarily, a
lawyer may not withhold information to serve the lawyer’s own interest or convenience or
the interests or convenience of another person. Rules or court orders governing litigation
may provide that information supplied to alawyer may not be disclosed to the client.

Rule 3.4(c) directs compliance with such rules or orders.

[8] Therewill be circumstancesin which alawyer should advise a client concerning
the advantages and disadvantages of available dispute resolution options in order to
permit the client to make informed decisions concerning the representation.

RULE 1.5: FEES

[No changeto Rule 1.5]
Comment
[No change to Comments 1-3]
Terms of Payment

[4] A lawyer may require advance payment of afee, but is obliged to return any
unearned portion. See Rule 1.16(d). A lawyer may accept property in payment for
services, such as an ownership interest in an enterprise, providing this does not involve
acquisition of a proprietary interest in the cause of action or subject matter of the
litigation contrary to Rule 1.8(i). However, afee paid in property instead of money may
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be subject to the requirements of Rule 1.8(a) because such fees often have the essentid
qualities of abusiness transaction with the client.

[No change to Comments 5-13]

RULE 1.6:

@

(b)

CONFIDENTIALITY OF INFORMATION

A lawyer shall not reveal_confidential information relating to the representation of
aclient unless the client gives informed consent, the disclosureisimpliedly
authorized in order to carry out the representation or the disclosure is permitted by

paragraph (b).

A lawyer may reveal confidential information relating to the representation of a
client to the extent the lawyer reasonably believes necessary, and to the extent

required by Rules 3.3, 4.1(b), 8.1 or 8.3 must reveal, such information:

@D to prevent reasonably certain death or substantial bodily harm__or to

prevent the wrongful execution or incarceration of another;

2 to prevent the elient-from-committing-a-erimecommission of a criminal or
fraudfraudulent act that tsthe lawyer reasonably eertainbelievesislikely to
result in substantial injury to the fianeta-interests or property of another-

3 to prevent, mitigate or rectify substantial injury to thefiranetal interests or
property of another that is reasonably certain to result or has resulted from
the client’s commission of acrime or fraud in furtherance of which the
client has used the lawyer’ s services;

4) to secure legal advice about the lawyer’s compliance with these Rules;

) to establish aclaim or defense on behalf of the lawyer in a controversy
between the lawyer and the client, to establish a defense to a criminal
charge or civil claim against the lawyer based upon conduct in which the
client was involved, or to respond to alegationsin any proceeding
concerning the lawyer’ s representation of the client;-er

(6) to the extent permitted or required under these Rules or to comply with
other law or acourt order; or

) to detect and resolve conflicts of interest arising from the lawyer's.
potential change of employment or from changes in the composition or
ownership of afirm, but only if the revealed information would not
compromise the attorney-client privilege or otherwise prejudice the client.
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(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized
disclosure of, or unauthorized access to, confidential information relating to the
representation of aclient.

d
tg g;; pose of this | !;Ig )
Comment

[1] This Rule governs the disclosure by a lawyer of confidential information relating
to the representation of a client during the lawyer’ s representation of the client. See Rule
1.18 for the lawyer’ s duties with respect to confidential information provided to the
lawyer by a prospective client, Rule 1.9(c)(2) for the lawyer’s duty not to reveal
confidential information relating to the lawyer’ s prior representation of aformer client
and Rules 1.8(b) and 1.9(c)(1) for the lawyer’ s duties with respect to the use of such
information to the disadvantage of clients and former clients.

[2] A fundamenta principlein the client-lawyer relationship is that, in the absence of
the client’ s informed consent_or as otherwise permitted by these Rules, the lawyer must
not reveal confidential information relating to the representation. See Rule 1.0(ef) for the
definition of informed consent. This contributes to the trust that is the hallmark of the
client-lawyer relationship. The client is thereby encouraged to seek legal assistance and to
communicate fully and frankly with the lawyer even asto embarrassing or legally
damaging subject matter. The lawyer needs this information to represent the client
effectlvely and, |f necessary, to advise the client to refral n from wrongful conduct -




[3] The principle of client-lawyer confidentiality is-given-effect-byrelated-bodies-of-
wmw the attorney—cl [ ent pr|V| I ege_and the

work-product doctrine-a
The attorney-client privilege and Work product doctrl ne apply inj ud|C|aI and other
proceedings in which alawyer may be called as awitness or otherwise required to
produce evidence concerning aclient. The rule of client-lawyer confidentiality also
appliesin situations other than those where evi dence IS sought from the Iawyer through
compulsr on of Iavv ! r .

throughout the Rules by the addition fthw et
[4] Paragraph (a) prohibits alawyer from revealing confidential information relating

to the representation of aclient. This prohibition also applies to disclosures by alawyer
that do not in themselves reveal protected information but could reasonably lead to the
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discovery of such information by athird person. A lawyer’s use of a hypothetical to
discuss issues relating to the representation is permissible so long as there is no
reasonable likelihood that the listener will be able to ascertain the identity of the client or
the situation involved.

Authorized Disclosure

[5] Except to the extent that the client’ s instructions or special circumstances limit
that authority, alawyer isimpliedly authorized to make disclosures about a client when
appropriate in carrying out the representation. In some situations, for example, alawyer
may be impliedly authorized to admit afact that cannot properly be disputed or to make a
disclosure that facilitates a satisfactory conclusion to a matter. Lawyersin afirm may, in
the course of the firm’s practice, disclose to each other confidential information relating
toa cllent of thefi rm, unless the cllent hasi nstructed that partl cular Qan_Ldenl;LaL

ggnﬂigg of intgg S

Disclosure Adverseto Client

[6] Although the public interest is usually best served by a strict rule requiring
lawyers to preserve the confidentiality of information relating to the representation of
their clients, the confidentiality ruleis subject to limited exceptions. Paragraph (b)(1)
recognizes the overriding value of life and physical integrity and permits disclosure
reasonably necessary to prevent reasonably certain death or substantial bodily harm. Such
harm is reasonably certain to occur if it will be suffered imminently or if there is a present
and substantial threat that a person will suffer such harm at alater date if the lawyer fails
to take action necessary to eliminate the threat. Thus, alawyer who knows that a client
has accidentally discharged toxic waste into atown’s water supply may reveal this
information to the authorities,_even if the information is confidential information, if there
is apresent and substantial risk that a person who drinks the water will contract a
life-threatening or debilitating disease and the lawyer’ s disclosure is necessary to
eliminate the threat or reduce the number of victims.

hflrt | may not involve th mmission of acrime.



[7] Paragraph (b)(2) isalimited exception to the rule of confidentiality that permits
the lawyer to reveal confidential information to the extent necessary to enable affected

persons or appropriate authorities to prevent the ehent-from-committtngcommission of a

cr| me or fraud;-as-defined-in-Rule 1.0(d); that isthe lawyer reasonably ecertainbelievesis
ikely both to occur and to resultin substantlal injury to the #naneralmer_ﬁs or property

2| J Although paragraph
(b)(2) does not reqw rethe lawyer to reveal the eHent—smlsconduct the lawyer may not
counsel or assist the client in conduct the lawyer knowsis criminal or fraudulent. See
Rule 1.2(d). See also Rule 1.16 with respect to the lawyer’s obligation or right to
withdraw from the representation of the client in such circumstances, and Rule 1.13(c),
which permits the lawyer, where the client is an organization, to reveal confidential
information relating to the representation in limited circumstances.

[8] Paragraph (b)(3) addresses the situation in which the lawyer does not learn of the
client’s crime or fraud until after it has been consummated. Although the client no longer
has the option of preventing disclosure by refraining from the wrongful conduct, there
will be situations in which the loss suffered by the affected person can be prevented,
rectified or mitigated. In such situations, the lawyer may disclose confidential
information relating to the representation to the extent necessary to enable the affected
persons to prevent or mitigate reasonably certain losses or to attempt to recoup their
losses. Paragraph (b)(3) does not apply when a person who has committed a crime or
fraud thereafter consults or employs alawyer for the purpose of representation concerning
that offense.

inj ggrg thgg i ntggg.

[9] A lawyer’s confidentiality obligations do not preclude alawyer from securing
confidential legal advice about the lawyer’ s personal responsibility to comply with these
Rules. In most situations, disclosing confidential information to secure such advice will
be impliedly authorized for the lawyer to carry out the representation. Even when the
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disclosureis not impliedly authorized, paragraph (b)(4) permits such disclosure because
of the importance of alawyer’s compliance with the Rules of Professional Conduct.

[10] Wherealegal claim or disciplinary charge aleges complicity of the lawyer in a
client’s conduct or other misconduct of the lawyer involving representation of the client,
the lawyer may respond to the extent the lawyer reasonably believes necessary to
establish a defense. The same is true with respect to a claim involving the conduct or
representation of aformer client. Such a charge can arisein acivil, criminal, disciplinary
or other proceeding and can be based on awrong allegedly committed by the lawyer
against the client or on awrong alleged by athird person, for example, a person claiming
to have been defrauded by the lawyer and client acting together. The lawyer’ sright to
respond arises when an assertion of such complicity has been made. Paragraph (b)(5)
does not require the lawyer to await the commencement of an action or proceeding that
charges such complicity, so that the defense may be established by responding directly to
athird party who has made such an assertion. The right to defend also applies, of course,
where a proceeding has been commenced.

[11] A lawyer entitled to afeeis permitted by paragraph (b)(5) to prove the services
rendered in an action to collect it. This aspect of the ruleRule expresses the principle that
the beneficiary of afiduciary relationship may not exploit it to the detriment of the
fiduciary.

[12] Other law may require that alawyer disclose confidential information about a
client. Whether such alaw supersedes Rule 1.6 is a question of law beyond the scope of
these Rules. When disclosure of_confidential information relating to the representation
appears to be required by other law, the lawyer must discuss the matter with the client to
the extent required by Rule 1.4. If, however, the other law supersedes this Rule and
requires disclosure, paragraph (b)(6) permits the lawyer to make such disclosures as are
necessary to comply with the law.



, ¢ Confli F

[13] Paragraph (b)(7) recognizes that lawyersin different firms may need to disclose
limited_confidential information to each other to detect and resolve conflicts of interest,
such as when alawyer is considering an association with another firm, two or more firms
are considering amerger, or alawyer is considering the purchase of alaw practice. See
Rule 1.17, Comment [7}-Z. Under these circumstances, lawyers and law firms are
permitted to disclose limited confidential information, but only once substantive
discussions regarding the new relationship have occurred. Any such disclosure should
ordinarily include no more than the identity of the persons and entitiesinvolved in a
matter, a brief summary of the general issues involved, the general extent of the lawyer’s
involvement in the matter, and information about whether the matter has terminated.
Even this limited_confidential information, however, should be disclosed only to the
extent reasonably necessary to detect and resolve conflicts of interest that might arise
from the possible new relationship. Moreover, the disclosure of any such information is
prohibited if it would compromise the attorney-client privilege or otherwise prejudice the
client (e.g., the fact that a corporate client is seeking advice on a corporate takeover that
has not been publicly announced; that a person has consulted a lawyer about the
possibility of divorce before the person’ s intentions are known to the person’ s spouse; or
that a person has consulted alawyer about a criminal investigation that has not led to a
public charge). Under those circumstances, paragraph (a) prohibits disclosure unless the
client or former client givesinformed consent. A lawyer’sfiduciary duty to the lawyer’s
firm may also govern alawyer’s conduct when exploring an association with another firm
and is beyond the scope of these Rules.

[14] Anyinformation disclosedreceived pursuant to paragraph (b)(7) may be used or
further disclosed only to the extent necessary to detect and resolve conflicts of interest.
Paragraph (b)(7) does not restrict the use of information acquired by means independent
of any disclosure pursuant to paragraph (b)(7). Paragraph (b)(7) also does not affect the
disclosure of information within alaw firm when the disclosure is otherwise authorized,
see Comment {5};5, such as when alawyer in afirm discloses confidential information to
another lawyer in the same firm to detect and resolve conflicts of interest that could arise
in connection with undertaking a new representation._See also Rule 1.16.

[15] A lawyer may be ordered to reveal_confidential information relating to the
representation of aclient by a court or by another tribunal or governmental entity
claiming authority pursuant to other law to compel the disclosure. Absent informed
consent of the client to do otherwise, the lawyer should assert on behalf of the client all
nonfrivolous claims that the order is not authorized by other law or that the confidential
information sought is protected against disclosure by the attorney-client privilege or other
applicable law. In the event of an adverse ruling, the lawyer must consult with the client
about the possibility of appeal to the extent required by Rule 1.4. Unless review is sought,
however, paragraph (b)(6) permits the lawyer to comply with the court’s order.



[16] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes
the disclosure is necessary to accomplish one of the purposes specified. Where
practicable, the lawyer should first seek to persuade the client to take suitable action to
obviate the need for disclosure. In any case, a disclosure adverse to the client’ s interest
should be no greater than the lawyer reasonably believes necessary to accomplish the
purpose. If the disclosure will be made in connection with ajudicia proceeding, the
disclosure should be made in amanner that limits access to the confidential information
to the tribunal or other persons having a need to know it and appropriate protective orders
or other arrangements should be sought by the lawyer to the fullest extent practicable._

See also Rule 1.16, Comment 3.

[17] Paragraph (b) permits but does not require the disclosure of confidential
information relating to a client’ s representation to accomplish the purposes specified in
paragraphs (b)(1) through (b)(67). In exercising the discretion conferred by this Rule, the

lawyer may consider such factors mgw

;ttgrngg—gl ient erw I Qg, and (7) the nature of the lawyer’ s rel at| onshlp W|th the cli ent and
with those who mlght be injured by the cllmt—thetaawepse\mmvewemehﬁmhe

A Iawyer sdecision not to disclose as permltted by
paragraph (b) does not vi oI ate this Rule DISC| osure may be reqw red, however, by other

dml&&ﬂMhed&LQ&Le_QchnﬂdentLal_mLthatmn_Some Rules require d| scl osure only
if such disclosure would be permitted by paragraph (b). See Rules 1:24.1(db), 4-1b);-8.1
and 8.3. Rule 3.3, on the other hand, requires disclosure in some circumstances
regardless of whether such disclosure is permitted by this Rule. See Rule 3.3(c).
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delivery of whole files to prosecutors to convince them not to indict the lawyer, where the
failure to give notice would prevent the client from making timely objection to the
revelation of too much confidential information. Lawyers will have to weigh the various
factors and make reasonable judgments about the demands of loyalty, the requirements of
competent practice, and the policy reasons for creating the exception to confidentiality in

order to decide whether they should give advance natice to clients of the intended
disclosure.

Acting Competently to Preserve Confidentiality

[18] Paragraph (c) requires alawyer to act competently to safeguard_confidential
information relating to the representation of a client against unauthorized access by third
parties and against inadvertent or unauthorized disclosure by the lawyer or other persons
who are participating in the representation of the client or who are subject to the lawyer’s
supervision. See Rules 1.1, 5.1 and 5.3. The unauthorized access to, or the inadvertent or
unauthorized disclosure of, confidential information relating to the representation of a
client does not constitute aviolation of paragraph (c) if the lawyer has made reasonable
efforts to prevent the access or disclosure. Factorsto be considered in determining the
reasonableness of the lawyer’s effortsinclude, but are not limited to, the sensitivity of the
information, the likelihood of disclosureif additional safeguards are not employed, the
cost of employing additional safeguards, the difficulty of implementing the safeguards,
and the extent to which the safeguards adversely affect the lawyer’ s ability to represent
clients (e.g., by making adevice or important piece of software excessively difficult to
use). A client may require the lawyer to implement special security measures not
required by this Rule or may give informed consent to forgo security measures that would
otherwise be required by this Rule. Whether alawyer may be required to take additional
steps to safeguard a client’ s information in order to comply with other law, such as state
and federal laws that govern data privacy or that impose notification requirements upon
the loss of, or unauthorized access to, e ectronic information, is beyond the scope of these
Rules. For alawyer’s duties when sharing information with nonlawyers outside the
lawyer’s own firm, see Rule 5.3, Comments {3}-f4}-3 and 4.

[19] When transmitting a communication that includes confidential information
relating to the representation of aclient, the lawyer must take reasonable precautions to
prevent the confidential information from coming into the hands of unintended recipients.
This duty, however, does not require that the lawyer use special security measuresif the
method of communication affords a reasonabl e expectation of privacy. Specia
circumstances, however, may warrant special precautions. Factors to be considered in
determining the reasonableness of the lawyer’ s expectation of confidentiality include the
sengitivity of the information and the extent to which the privacy of the communication is
protected by law or by a confidentiality agreement. A client may require the lawyer to
implement specia security measures not required by this Rule or may give informed
consent to the use of ameans of communication that would otherwise be prohibited by
this Rule. Whether alawyer may be required to take additional stepsin order to comply
with other law, such as state and federal laws that govern data privacy, is beyond the
scope of these Rules.

:



Former Client

[20] Theduty of confidentiality continues after the client-lawyer relationship has
terminated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against using such
information to the disadvantage of the former client.

RULE 1.7:  CONFLICT OF INTEREST: CURRENT CLIENTS

@ Except as provided in paragraph (b), alawyer shall not represent aclient if the
representation involves a concurrent conflict of interest. A concurrent conflict of
interest exists if:

Q) the representation of one client will be directly adverse to another client;
or

2 thereisasignificant risk that the representation of one or more clients will
be materialy limited by the lawyer’ s responsibilities to another client, a
former client or athird person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph
(), alawyer may represent aclient if:

Q) the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;

2 the representation is not prohibited by law;

(©)) the representation does not involve the assertion of a claim by one client
against another client represented by the lawyer in the same litigation or
other proceeding before a tribunal; and

4) each affected client gives informed consent, confirmed in writing.
Comment
General Principles

[1] Loyalty and independent judgment are essential elementsin the lawyer’s
relationship to aclient. Concurrent conflicts of interest can arise from the lawyer’s
responsibilities to another client, aformer client or athird person or from the lawyer’'s
own interests. For specific Rules regarding certain concurrent conflicts of interest, see
Rule 1.8. For former client conflicts of interest, see Rule 1.9. For eonflictsof-Haterest-
| Hagthe lawyer’ s duties with respect to information provided to the lawyer by a
prospective ehentsclient, see Rule 1.18. For definitions of “informed consent” and
“confirmed in writing,” see Rule 1.0(ef) and (bg).

[2] Resolution of aconflict of interest problem under this Rule requires the lawyer to:
1) clearly identify the client or clients; 2) determine whether a conflict of interest exists;
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3) decide whether the representation may be undertaken despite the existence of a
conflict, i.e., whether the conflict is consentable; and 4) if so, consult with the clients
affected under paragraph (a) and obtain their informed consent, confirmed in writing. The
clients affected under paragraph (a) include both of the clients referred to in paragraph
(a)(1) and the one or more clients whose representation might be materially limited under

paragraph (a)(2).

[3] A conflict of interest may exist before representation is undertaken, in which
event the representation must be declined, unless the lawyer obtains the informed consent
of each client under the conditions of paragraph (b). To determine whether a conflict of
interest exists, alawyer should adopt reasonable procedures, appropriate for the size and
type of firm and practice, to determine in both litigation and non-litigation matters the
persons and issues involved. See also Comment to Rule 5.1. Ignorance caused by afailure
to institute such procedures will not excuse alawyer’ s violation of thisRule. Asto
whether a client-lawyer relationship exists or, having once been established, is
continuing, see Comment to Rule 1.3 and Scope.

[4] If a conflict arises after representation has been undertaken, the lawyer ordinarily
must withdraw from the representation, unless the lawyer has obtained the informed
consent of the client under the conditions of paragraph (b). See Rule 1.16. Where more
than one client isinvolved, whether the lawyer may continue to represent any of the
clients is determined both by the lawyer’ s ability to comply with duties owed to the
former client and by the lawyer’ s ability to represent adequately the remaining client or
clients, given the lawyer’ s duties to the former client. See Rule 1.9. See also Comments

£S5t and {29129,

[9] Unforeseeabl e devel opments, such as changes in corporate and other
organizational affiliations or the addition or realignment of partiesin litigation, might
create conflicts in the midst of a representation, as when a company sued by the lawyer on
behalf of one client is bought by another client represented by the lawyer in an unrelated
matter. Depending on the circumstances, the lawyer may have the option to withdraw
from one of the representations in order to avoid the conflict. The lawyer must seek court
approval where necessary and take steps to minimize harm to the clients. See Rule 1.16.
The lawyer must continue to protect the confidences of the client from whose
representation the lawyer has withdrawn. See Rule 1.9(c).

I dentifying Conflicts of Interest: Directly Adverse

[6] Loyalty to acurrent client prohibits undertaking representation directly adverse to
that client without that client’ s informed consent. Paragraph (a) expresses that general
rule. Thus, absent consent, alawyer_ordinarily may not act as an advocate in one matter
against a person the lawyer represents in some other matter, even when the matters are
wholly unrelated. The client as to whom the representation is directly adverseislikely to
feel betrayed, and the resulting damage to the client-lawyer relationship islikely to impair
the lawyer’ s ability to represent the client effectively. In addition, the client on whose
behalf the adverse representation is undertaken reasonably may fear that the lawyer will
pursue that client’s case less effectively out of deference to the other client, i.e., that the
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representation may be materially limited by the lawyer’ sinterest in retaining the current
client. Similarly, adirectly adverse conflict may arise when alawyer isrequired to
cross-examine a client who appears as awitness in alawsuit involving another client, as
when the testimony will be damaging to the client who is represented in the lawsuit. On
the other hand, simultaneous representation in unrelated matters of clients whose interests
are only economically adverse, such as representation of competing economic enterprises
in unrelated litigation, does not ordinarily constitute a conflict of interest and thus may
not require consent of the respective clients.

[7] Directly adverse conflicts can also arise in transactional matters. For example, if a
lawyer is asked to represent the seller of a businessin negotiations with a buyer
represented by the lawyer, not in the same transaction but in another, unrelated matter, the
lawyer could not undertake the representation without the informed consent of each
client.

| dentifying Conflicts of Interest: Material Limitation

[8] Even where there is no direct adverseness, a conflict of interest exists if thereisa
significant risk that alawyer’s ability to consider, recommend or carry out an appropriate
course of action for the client will be materially limited as aresult of the lawyer’s other
responsibilities or interests. For example, alawyer asked to represent several individuals
seeking to form ajoint ventureislikely to be materially limited in the lawyer’ s ability to
recommend or advocate all possible positions that each might take because of the
lawyer’s duty of loyalty to the others. The conflict in effect forecloses alternatives that
would otherwise be available to the client. The mere possibility of subsequent harm does
not itself require disclosure and consent. The critical questions are the likelihood that a
differencein interests will eventuate and, if it does, whether it will materially interfere
with the lawyer’ s independent professional judgment in considering alternatives or
foreclose courses of action that reasonably should be pursued on behalf of the client.

Lawyer’s Responsibilitiesto Former Clients and Other Third Persons

[9] In addition to conflicts with other current clients, alawyer’s duties of loyalty and
independence may be materially limited by responsibilities to former clients under Rule
1.9 or by the lawyer’ s responsibilities to other persons, such asfiduciary duties arising
from alawyer’s service as atrustee, executor or corporate director.

Personal Interest Conflicts

[10] Thelawyer’s own interests should not be permitted to have an adverse effect on
representation of a client. For example, if the probity of alawyer’s own conduct in a
transaction isin serious question, it may be difficult or impossible for the lawyer to give a
client detached advice. Similarly, when alawyer has discussions concerning possible
employment with an opponent of the lawyer’s client, or with alaw firm representing the
opponent, such discussions could materially limit the lawyer’ s representation of the
client. In addition, alawyer may not allow related business interests to affect
representation, for example, by referring clients to an enterprise in which the lawyer has
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an undisclosed financial interest. See Rule 1.8 for specific Rules pertaining to a number
of personal interest conflicts, including business transactions with clients. See also Rule
1.10 (personal interest conflicts under Rule 1.7 ordinarily are not imputed to other
lawyersin alaw firm).

[11] When lawyers representing different clients in the same matter or in substantially
related matters are closely related by blood or marriage, there may be a significant risk
that client confidences will be revealed and that the lawyer’ s family relationship will
interfere with both loyalty and independent professional judgment. As aresult, each client
isentitled to know of the existence and implications of the relationship between the
lawyers before the lawyer agrees to undertake the representation. Thus, alawyer related to
another lawyer, e.g., as parent, child, sibling or spouse, ordinarily may not represent a
client in amatter where that lawyer is representing another party, unless each client gives
informed consent. The disqualification arising from a close family relationship is personal
and ordinarily is not imputed to members of firms with whom the lawyers are associated.
See Rule 1.10.

%8@-}The rel atlonsh| p between Ia/v;ger and cI |ent IS aflduu ar;g onein WhICh the Ia/v;ger
occupies the h| hest osmon of trust and confldence B f thisfi ty t
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I nterest of Person Paying for a Lawyer’s Service

[13] A lawyer may be paid from a source other than the client, including a co-client, if
the client isinformed of that fact and consents and the arrangement does not compromise
the lawyer’ s duty of loyalty or independent judgment to the client. See Rule 1.8(f). If
acceptance of the payment from any other source presents a significant risk that the
lawyer’ s representation of the client will be materially limited by the lawyer’s own
interest in accommodating the person paying the lawyer’ s fee or by the lawyer’s
responsibilities to a payer who is also a co-client, then the lawyer must comply with the
requirements of paragraph (b) before accepting the representation, including determining
whether the conflict is consentable and, if so, that the client has adequate information
about the material risks of the representation.

Prohibited Representations

[14] Ordinarily, clients may consent to representation notwithstanding a conflict.
However, asindicated in paragraph (b), some conflicts are nonconsentable, meaning that
the lawyer involved cannot properly ask for such agreement or provide representation on
the basis of the client’ s consent. When the lawyer is representing more than one client,
the question of consentability must be resolved as to each client.



[15] Consentability istypically determined by considering whether the interests of the
clients will be adequately protected if the clients are permitted to give their informed
consent to representation burdened by a conflict of interest. Thus, under paragraph (b)(1),
representation is prohibited if in the circumstances the lawyer cannot reasonably conclude
that the lawyer will be able to provide competent and diligent representation. See Rule
1.1 (competence) and Rule 1.3 (diligence).

[16] Paragraph (b)(2) describes conflicts that are nonconsentabl e because the
repreeentanon is prohl bited by appllcable Iaw For example msemestat&esubstantwe

ease—evenwnhtheeensenteef—theelﬁts—andunder federal crimi nal statutes certain
representations by aformer government lawyer are prohibited, despite the informed

consent of theformer cllent In addltlon deeaen%%meemestat&ehwtstheabw

mter&stCh@ter 268A of the General Laws m@g I|m|t the abili |t¥ of al Mer to represent
both a state, county or municipal government or governmental agency and a private party
having a matter that is either pending before that government or agency or in which the
government or agency has an interest, even when the interests of the government or
agency and the private party appear to be similar.

[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the
ingtitutional interest in vigorous development of each client’s position when the clients
are aligned directly against each other in the same litigation or other proceeding before a
tribunal. Whether clients are aligned directly against each other within the meaning of this
paragraph requires examination of the context of the proceeding. Although this paragraph
does not preclude alawyer’s multiple representation of adverse partiesto amediation
(because mediation is not a proceeding before a“tribunal” under Rule 1.0(rp)), such
representation may be precluded by paragraph (b)(1).

I nformed Consent

[18] Informed consent requires that each affected client be aware of the relevant
circumstances and of the material and reasonably foreseeable ways that the conflict could
have adverse effects on the interests of that client. See Rule 1.0(ef) (informed consent).
The information required depends on the nature of the conflict and the nature of the risks
involved. When representation of multiple clientsin a single matter is undertaken, the
information must include the implications of the common representation, including
possible effects on loyalty, confidentiality and the attorney-client privilege and the
advantages and risks involved. See Comments {30} and {31} (effect of common
representation on confidentiality).

[19] Under some circumstances it may be impossible to make the disclosure necessary
to obtain consent. For example, when the lawyer represents different clientsin related
matters and one of the clients refuses to consent to the disclosure necessary to permit the
other client to make an informed decision, the lawyer cannot properly ask the latter to
consent. In some cases the alternative to common representation can be that each party
may have to obtain separate representation with the possibility of incurring additional

—27-

\]



costs. These costs, along with the benefits of securing separate representation, are factors
that may be considered by the affected client in determining whether common
representation isin the client’ s interests.

Consent Confirmed in Writing

[20] Paragraph (b) requires the lawyer to obtain the informed consent of the client,
confirmed in writing. Such awriting may consist of a document executed by the client or
one that the lawyer promptly records and transmits to the client following an oral consent.
See Rule 1.0(bc). Seeaso Rule 1.0(Ag) (writing includes electronic transmission). If itis
not feasible to obtain or transmit the writing at the time the client gives informed consent,
then the lawyer must obtain or transmit it within a reasonable time thereafter. See Rule
1.0(bc). Therequirement of awriting does not supplant the need-+h-mest-cases for the
lawyer to talk with the client, to explain the risks and advantages, if any, of representation
burdened with a conflict of interest, as well as reasonably available alternatives, and to
afford the client a reasonable opportunity to consider the risks and alternatives and to
raise questions and concerns. Rather, the writing is required in order to impress upon
clients the seriousness of the decision the client is being asked to make and to avoid
disputes or ambiguities that might later occur in the absence of awriting.

Revoking Consent

[21] A client who has given consent to a conflict may revoke the consent and, like any
other client, may terminate the lawyer’ s representation at any time. Whether revoking
consent to the client’s own representation precludes the lawyer from continuing to
represent other clients depends on the circumstances, including the nature of the conflict,
whether the client revoked consent because of a material change in circumstances, the
reasonabl e expectations of the other client and whether material detriment to the other

clients-er-thetawyer would result.

Consent to Future Conflict

[22] Whether alawyer may properly request a client to waive conflicts that might arise
in the future is subject to the test of paragraph (b). The effectiveness of such waiversis
generally determined by the extent to which the client reasonably understands the
material risks that the waiver entails. The more comprehensive the explanation of the
types of future representations that might arise and the actual and reasonably foreseeable
adverse consequences of those representations, the greater the likelihood that the client
will have the requisite understanding. Thus, if the client agrees to consent to a particul ar
type of conflict with which the client is aready familiar, then the consent ordinarily will
be effective with regard to that type of conflict. If the consent is general and open-ended,
then the consent ordinarily will be ineffective, because it is not reasonably likely that the
client will have understood the material risks involved. On the other hand, if the client is
an experienced user of the legal servicesinvolved and is reasonably informed regarding
therisk that a conflict may arise, such consent is more likely to be effective, particularly
if, e.g., the client isindependently represented by other counsel in giving consent and the
consent is limited to future conflicts unrelated to the subject of the representation. In any
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case, advance consent cannot be effective if the circumstances that materialize in the
future are such as would make the conflict nonconsentable under paragraph (b).

Conflictsin Litigation

[23] Paragraph (b)(3) prohibits representation of opposing parties inthesame
litigation, regardless of the clients’ consent. On the other hand, simultaneous
representation of parties whose interests in litigation may conflict, such as coplaintiffs or
codefendants, is governed by paragraph (a)(2). A conflict may exist by reason of
substantial discrepancy in the parties' testimony, incompatibility in positions in relation
to an opposing party or the fact that there are substantially different possibilities of
settlement of the claims or liabilities in question. Such conflicts can arise in criminal
cases aswell ascivil. The potential for conflict of interest in representing multiple
defendantsin acriminal caseis so grave that ordinarily alawyer should decline to

represent more than one codefendant, or more than one person under investigation by law

enforcement authorities for the same transaction or series of transactions, including any
grand jury proceeding. On the other hand, common representation of persons having

similar interestsin civil litigation is proper if the requirements of paragraph (b) are met.

[24] Ordinarily alawyer may take inconsistent legal positionsin different tribunals at
different times on behalf of different clients. The mere fact that advocating alegal
position on behalf of one client might create precedent adverse to the interests of a client
represented by the lawyer in an unrelated matter does not create a conflict of interest. A
conflict of interest exists, however, if thereisasignificant risk that alawyer’s action on
behalf of one client will materially limit the lawyer’ s effectiveness in representing another
client in adifferent case; for example, when a decision favoring one client will create a
precedent likely to seriously weaken the position taken on behalf of the other client.
Factors relevant in determining whether the clients need to be advised of the risk include:
where the cases are pending, whether the issue is substantive or procedural, the temporal
relationship between the matters, the significance of the issue to the immediate and
long-term interests of the clients involved and the clients' reasonable expectationsin
retaining the lawyer. If thereis significant risk of material limitation, then absent
informed consent of the affected clients, the lawyer must refuse one of the representations
or withdraw from one or both matters.

[25] When alawyer represents or seeks to represent a class of plaintiffs or defendants
in aclass-action lawsuit, unnamed members of the class are ordinarily not considered to
be clients of the lawyer for purposes of applying paragraph (a)(1) of this Rule. Thus, the
lawyer does not typically need to get the consent of such a person before representing a
client suing the person in an unrelated matter. Similarly, alawyer seeking to represent an
opponent in aclass action does not typically need the consent of an unnamed member of
the class whom the lawyer representsin an unrelated matter.

Nonlitigation Conflicts

[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other than
litigation. For adiscussion of directly adverse conflictsin transactiona matters, see
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Comment {A-7. Relevant factors in determining whether there is significant potential for
material limitation include the duration and intimacy of the lawyer’s relationship with the
client or clients involved, the functions being performed by the lawyer, the likelihood that
disagreements will arise and the likely prejudice to the client from the conflict. The
guestion is often one of proximity and degree. See Comment {8}.8.

[27] FerexamplecontlietCanflict questions may_also arise in estate planning and
estate administration. A lawyer may be called upon to prepare wills for severa family

members, such as husband and wife, and, depending upon the circumstances, a conflict of

mterest may be&%entanse In estate admlnlstratl on thememnyef—theelmwbe

e#d%eemplw%reenﬂ%ef—w&er%l&s—melwyer should make clear the
lawyer-shis or her relationship to the partiesinvolved.

[28] Whether aconflict is consentable depends on the circumstances. For example, a
lawyer may not represent multiple parties to a negotiation whose interests are
fundamentally antagonistic to each other, but common representation is permissible
where the clients are generally aligned in interest even though there is some differencein
interest among them. Thus, alawyer may seek to establish or adjust arelationship
between clients on an amicable and mutually advantageous basis; for example, in helping
to organize abusiness in which two or more clients are entrepreneurs, working out the
financial reorganization of an enterprise in which two or more clients have an interest or
arranging a property distribution in settlement of an estate. The lawyer seeksto resolve
potentially adverse interests by developing the parties mutual interests. Otherwise, each
party might have to obtain separate representation, with the possibility of incurring
additional cost, complication or even litigation. Given these and other relevant factors,
the clients may prefer that the lawyer act for all of them.

Special Considerationsin Common Representation

[29] Inconsidering whether to represent multiple clients in the same matter, alawyer
should be mindful that if the common representation fails because the potentially adverse
interests cannot be reconciled, the result can be additional cost, embarrassment and
recrimination. Ordinarily, the lawyer will be forced to withdraw from representing all of
the clientsif the common representation fails. In some situations, the risk of failureis so
great that multiple representation is plainly impossible. For example, alawyer cannot
undertake common representation of clients where contentious litigation or negotiations
between them are imminent or contemplated. Moreover, because the lawyer is required to
be impartial between commonly represented clients, representation of multiple clientsis
improper when it is unlikely that impartiality can be maintained. Generally, if the
relationship between the parties has already assumed antagonism, the possibility that the
clients' interests can be adequately served by common representation is not very good.
Other relevant factors are whether the lawyer subsequently will represent both parties on
acontinuing basis and whether the situation involves creating or terminating a
relationship between the parties.



[30] A particularly important factor in determining the appropriateness of common
representation is the effect on client-lawyer confidentiality and the attorney-client
privilege. With regard to the attorney-client privilege, the prevailing ruleisthat, as
between commonly represented clients, the privilege does not attach. Hence, it must be
assumed that if litigation eventuates between the clients, the privilege will not protect any
such communications, and the clients should be so advised.

[31] Astotheduty of confidentiality, continued common representation will almost
certainly be inadequate if one client asks the lawyer not to disclose to the other client_
confidential information relevant to the common representation. Thisis so because the
lawyer has an equal duty of loyalty to each client, and each client has the right to be
informed of anything bearing on the representation that might affect that client’ s interests
and the right to expect that the lawyer will use that information to that client’ s benefit.
See Rule 1.4. The lawyer should, at the outset of the common representation and as part
of the process of obtaining each client’s informed consent, advise each client that_
confidential information will be shared and that the lawyer will have to withdraw if one
client decides that some matter material to the representation should be kept from the
other. In limited circumstances, it may be appropriate for the lawyer to proceed with the
representation when the clients have agreed, after being properly informed, that the
lawyer will keep certain information confidential. For example, the lawyer may
reasonably conclude that failure to disclose one client’ s trade secrets to another client will
not adversely affect representation involving ajoint venture between the clients and agree
to keep that information confidential with the informed consent of both clients.

[32] When seeking to establish or adjust arelationship between clients, the lawyer
should make clear that the lawyer’sroleis not that of partisanship normally expected in
other circumstances and; thus; that the clients may be required to assume greater
responsibility for decisions than when each client is separatelyindependently represented.
Any limitations on the scope of the representation made necessary as aresult of the
common representation should be fully explained to the clients at the outset of the
representation. See Rule 1.2(c).

[33] Subject to the above limitations, each client in the esmmenjoint representation

has the right to loyal and diligent representation and the protection of Rule 1.9 concerning-
the obligations to aformer client. The client also has the right to discharge the lawyer as
stated in Rule 1.16.

Organizational Clients

[34] A lawyer who represents a corporation or other organization does not, by virtue of
that representation, necessarily represent any constituent or affiliated organization, such
as aparent or subsidiary. See Rule 1.13(a). Thus, the lawyer for an organization is not
barred from accepting representation adverse to an affiliate in an unrelated matter, unless
the circumstances are such that the affiliate should also be considered a client of the
lawyer, there is an understanding between the lawyer and the organizational client that the
lawyer will avoid representation adverse to the client’ s affiliates, or the lawyer’s
obligations to either the organizational client or the new client are likely to limit
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materialy the lawyer’ s representation of the other client. Asto lawyers representing
governmental entities, see Scope [4].

[35] A lawyer for a corporation or other organization who is also a member of its board
of directors should determine whether the responsibilities of the two roles may conflict.
The lawyer may be called on to advise the corporation in matters involving actions of the
directors. Consideration should be given to the frequency with which such situations may
arise, the potential intensity of the conflict, the effect of the lawyer’ s resignation from the
board and the possibility of the corporation’s obtaining legal advice from another lawyer
in such situations. If there is material risk that the dual role will compromise the lawyer’s
independence of professional judgment, the lawyer should not serve as a director or
should cease to act as the corporation’s lawyer when conflicts of interest arise. The
lawyer should advise the other members of the board that in some circumstances matters
discussed at board meetings while the lawyer is present in the capacity of director might
not be protected by the attorney-client privilege and that conflict of interest considerations
might require the lawyer’s recusal as adirector or might require the lawyer and the
lawyer’s firm to decline representation of the corporation in a matter.

RULE 1.8: CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC RULES

(@ A lawyer shall not enter into a business transaction with a client or knowingly
acquire an ownership, possessory, security or other pecuniary interest adverseto a
client unless:

Q) the transaction and terms on which the lawyer acquires the interest are fair
and reasonable to the client and are fully disclosed and transmitted in
writing in amanner that can be reasonably understood by the client;

2 the client is advised in writing of the desirability of seeking and isgiven a
reasonabl e opportunity to seek the advice of independent-tegal counsel
enln the transaction; and

3 the client gives informed consent, in awriting signed by the client, to the
essential terms of the transaction and the lawyer’ s role in the transaction,
including whether the lawyer is representing the client in the transaction.

(b) A lawyer shall not use confidential information relating to representation of a
client to the disadvantage of the client unless the client gives informed consent,
except as permitted or required by these Rules.

(c) A lawyer shall not,_for his own personal benefit or the benefit of any person
closely related to the lawyer, solicit any substantial gift from aclient, including a

testamentary gift, or prepare en-behali-offor a client an instrument giving the
lawyer or aperson closely related to the lawyer any substantial gift, including a
testamentary gift, unless the lawyer or other recipient of the gift is closely related

to the client. For purposes of this paragraph,+etated-persons-thectudeRule, a

person is“closely related” to another person if related to such other person as
sibling, spouse, child, grandchild, parent, or grandparent-er-other+elative-or
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(d)

(€)

(f)

(9)

(h)

(i)

ala a alalaalidalal v a

relatienship, or as the spouse of any such person.

Prior to the conclusion of representation of aclient, alawyer shall not make or
negotiate an agreement giving the lawyer literary or mediarights to a portrayal or
account based in substantial part on information relating to the representation.

A lawyer shall not provide financial assistance to aclient in connection with
pending or contemplated litigation, except that:

Q) alawyer may advance court costs and expenses of litigation, the
repayment of which may be contingent on the outcome of the matter; and

2 alawyer representing an indigent client may pay court costs and expenses
of litigation on behalf of the client.

A lawyer shall not accept compensation for representing a client from one other
than the client unless:

Q) the client gives informed consent;

2 there is no interference with the lawyer’ s independence of professional
judgment or with the client-lawyer relationship; and

3 information relating to representation of aclient is protected as required
by Rule 1.6.

A lawyer who represents two or more clients shall not participate in making
an aggregate settlement of the claims of or against the clients, or in a criminal
case an aggregated agreement as to guilty or nolo contendere pleas, unless each
client gives informed consent, in awriting signed by the client. The lawyer’s
disclosure shall include the existence and nature of all the claims or pleas
involved and of the participation of each person in the settlement.

A lawyer shall not:

Q) make an agreement prospectively limiting the lawyer’ s liability to a client
for malpractice unless the client is independently represented in
making the agreement; or

2 settle aclaim or potential claim for such liability with an unrepresented
client or former client unless that person is advised in writing of the
desirability of seeking and is given a reasonable opportunity to seek
the advice of independent legal counsel in connection therewith.

A lawyer shall not acquire a proprietary interest in the cause of action or subject
matter of litigation the lawyer is conducting for aclient, except that the lawyer

may:



Q) acquire alien authorized by law to secure the lawyer’ s fee or expenses;
and

2 contract with a client for a reasonable contingent feein acivil case.

()

(K) While lawyers are associated in afirm, a prohibition in the foregoing paragraphs
(a) through (i) that appliesto any one of them shall apply to all of them.

Comment
Business Transactions Between Client and Lawyer

[1] A lawyer’slegal skill and training, together with the relationship of trust and
confidence between lawyer and client, create the possibility of overreaching when the
lawyer participates in abusiness, property or financial transaction with aclient, for
example, aloan or sales transaction or alawyer investment on behalf of aclient. The
requirements of paragraph (a) must be met even when the transaction is not closely
related to the subject matter of the representation, as when alawyer drafting awill for a
client learns that the client needs money for unrelated expenses and offers to make aloan
to the client. The Rule appliesto lawyers engaged in the sale of goods or services related
to the practice of law, for example, the sale of title insurance or investment services to
existing clients of the lawyer’slegal practice. See Rule 5.7. It aso appliesto lawyers
purchasing property from estates they represent. It does not apply to ordinary fee
arrangements between client and lawyer, which are governed by Rule 1.5, although its
reguirements must be met when the lawyer accepts an interest in the client’ s business or
other nonmonetary property as payment of al or part of afee. In addition, the Rule does
not apply to standard commercial transactions between the lawyer and the client for
products or services that the client generally markets to others, for example, banking or
brokerage services, medical services, products manufactured or distributed by the client,
and utilities' services. In such transactions, the lawyer has no advantage in dealing with
the client, and the restrictions in paragraph (a) are unnecessary and impracticable.

[2] Paragraph (a)(1) requires that the transaction itself be fair to the client and that its
essential terms be communicated to the client, in writing, in amanner that can be
reasonably understood. Paragraph (a)(2) requires that the client also be advised, in
writing, of the desirability of seeking the advice of independent legal counsel. It aso
requires that the client be given areasonable opportunity to obtain such advice. Paragraph
(a)(3) requiresthat the lawyer obtain the client’ s informed consent, in awriting signed by
the client, both to the essential terms of the transaction and to the lawyer’ s role. When
necessary, the lawyer should discuss both the material risks of the proposed transaction,
including any risk presented by the lawyer’ s involvement, and the existence of reasonably
available alternatives and should explain why the advice of independent legal counsel is
desirable. See Rule 1.0(ef) (definition of informed consent).
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[3] Therisk to aclient is greatest when the client expects the lawyer to represent the
client in the transaction itself or when the lawyer’ s financial interest otherwise poses a
significant risk that the lawyer’ s representation of the client will be materially limited by
the lawyer’ s financial interest in the transaction. Here the lawyer’ s role requires that the
lawyer must comply, not only with the requirements of paragraph (a), but also with the
requirements of Rule 1.7. Under that Rule, the lawyer must disclose the risks associated
with the lawyer’ s dual role as both legal adviser and participant in the transaction, such as
the risk that the lawyer will structure the transaction or give legal advicein away that
favorsthe lawyer’ sinterests at the expense of the client. Moreover, the lawyer must
obtain the client’ s informed consent. In some cases, the lawyer’ s interest may be such that
Rule 1.7 will preclude the lawyer from seeking the client’s consent to the transaction.

[4] If the client isindependently represented in the transaction, paragraph (a)(2) of
this Rule isinapplicable, and the paragraph (a)(1) requirement for full disclosureis
satisfied either by awritten disclosure by the lawyer involved in the transaction or by the
client’ s independent counsel. The fact that the client was independently represented in the
transaction is relevant in determining whether the agreement was fair and reasonable to
the client as paragraph (a)(1) further requires.

Use of Confidential I nformation Related to Representation

5] Use of confidential information relating to the representation to the disadvantage

of the client violates the lawyer’s duty of loyalty. Paragraph (b) appheswhen-theprohibits
disadvantageous use of client confidential information unless the client gives informed

consent, except as permitted or required by these Rules, See Rules 1.2(d), 1.6, 1.9(c), 3.3,
i h information is used to benefit either
the lawyer or athird person, such as another client or business associate of the lawyer.
For example, if alawyer learns that a client intends to purchase and develop several
parcels of land, the lawyer may not use that information to purchase one of the parcelsin
competition with the cli ent or to recommend that another cllent make such a purchase

Giftsto Lawyers

[6] A lawyer may accept agift from aclient, if the transaction meets general
standards of fairness. For example, a simple gift such as a present given at a holiday or as
atoken of appreciation is permitted. If aclient offers the lawyer a more substantial gift,
paragraph (c) does not prohibit the lawyer from accepting it, although such a gift may be
voidable by the client under the doctrine of undue influence, which treats client gifts as
presumptively fraudulent. In any event, due to concerns about overreaching and
imposition on clients, alawyer may not suggest that a substantial gift be made to the



lawyer or for the lawyer’ s benefit, except where the lawyer isrelated to the client as set
forth in paragraph (c).

[7]  If effectuation of asubstantial gift to alawyer or person closely related to the

lawyer requires preparing alegal instrument such asawill or conveyance, the client
should have the detached advice that another lawyer can provide. The sole exception to
this Rule iswhere the client is a relative-ofperson closely related to the donee.

[8] A
er—asseetateef—thetaﬁyer—nameelgm as executor of thea cli ent S eﬂate or te

anetherother potentially lucrative fiduciary position—Nevertheless-sueh-appetntments
WI|| be subj ect to the general confllct of mter%t prowsuon in Rulel—?—whenther:eﬁa

theeenﬂ+et—the1. Z. I he Iawyer should adwse the cI|ent concerning the nature and extent
of the lawyer’ s financial interest in the appointment, as well as the availability of
alternative candidates for the position.

Literary Rights

[9] An agreement by which alawyer acquires literary or mediarights concerning the
conduct of the representation creates a conflict between the interests of the client and the
personal interests of the lawyer. Measures suitable in the representation of the client may
detract from the publication value of an account of the representation. Paragraph (d) does
not prohibit alawyer representing a client in atransaction concerning literary property
from agreeing that the lawyer’ s fee shall consist of a share in ownership in the property, if
the arrangement conforms to Rule 1.5 and paragraphs (a) and (i).

Financial Assistance

[10] Lawyers may not subsidize lawsuits or administrative proceedings brought
on behalf of their clients, including making or guaranteeing loans to their clients for
living expenses, because to do so would encourage clients to pursue lawsuits that
might not otherwise be brought and because such assistance gives lawyerstoo great a
financial stake in the litigation. These dangers do not warrant a prohibition on a lawyer
lendigadvancing a client court costs and litigation expenses, including the expenses
of medical examination and the costs of obtaining and presenting evidence, because
these advances are virtually indistinguishable from contingent fees and help ensure
access to the courts. Similarly, an exception allowing lawyers representing indigent
clients to pay court costs and litigation expenses regardless of whether these funds
will be repaid is warranted.

Person Paying for a Lawyer’s Services

[11] Lawyers are frequently asked to represent a client under circumstancesin
which a third person will compensate the lawyer, in whole or in part. The third person
might be arelative or friend, an indemnitor (such as aliability insurance company) or a
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co-client (such as a corporation sued along with one or more of its employees). Because
third-party payers frequently have interests that differ from those of the client,
including interests in minimizing the amount spent on the representation and in
learning how the representation is progressing, lawyers are prohibited from accepting or
continuing such representations unless the lawyer determines that there will be no
interference with the lawyer’ s independent professional judgment and thereis
informed consent from the client. See also Rule 5.4(c) (prohibiting interference with a
lawyer’s professional judgment by one who recommends, employs or pays the lawyer
to render legal services for another).

[12] Sometimes, it will be sufficient for the lawyer to obtain the client’sinformed
consent regarding the fact of the payment and the identity of the third-party payer. If,
however, the fee arrangement creates a conflict of interest for the lawyer, then the
lawyer must comply with Rule 1.7. The lawyer must also conform to the requirements
of Rule 1.6 concerning confidentiality. Under Rule 1.7(a), a conflict of interest exists if
there is significant risk that the lawyer’s representation of the client will be materially
limited by the lawyer’s own interest in the fee arrangement or by the lawyer’s
responsibilities to the third-party payer (for example, when the third-party payer isa
co-client). Under Rule 1.7(b), the lawyer may accept or continue the
representation with the informed consent of each affected client, unless the conflict
is nonconsentable under that paragraph. Under Rule 1.7(b), the informed consent must be
confirmed in writing.

Aggregate Settlements

[13] Differencesin willingness to make or accept an offer of settlement are among
the risks of common representation of multiple clients by asingle lawyer. Under Rule
1.7, thisis one of the risks that should be discussed before undertaking the
representation, as part of the process of obtaining the client’s informed consent. In
addition, Rule 1.2(a) protects each client’ s right to have the final say in deciding
whether to accept or reject an offer of settlement and in deciding whether to enter a
guilty or nolo contendere pleaiin acriminal case. Therule stated in this paragraph isa
corollary of both these Rules and provides that, before any settlement offer or plea
bargain is made or accepted on behalf of multiple clients, the lawyer must inform each
of them about all the material terms of the settlement, including what the other clients
will receive or pay if the settlement or plea offer is accepted. See also Rule 1.0(ef)
(definition of informed consent). Lawyers representing a class of plaintiffs or
defendants-erthese proceeding-derivativehy; may not have afull client-lawyer
relationship with each member of the class; nevertheless, such lawyers must comply
with applicable rules regulating notification of class members and other procedural
requirements designed to ensure adequate protection of the entire class._Similar

considerations may apply in derivative actions.
Limiting Liability and Settling Malpractice Claims

[14] Agreements prospectively limiting a lawyer’s liability for malpractice are
prohibited unless the client is independently represented in making the agreement
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because they are likely to undermine competent and diligent representation. Also, many
clients are unable to evaluate the desirability of making such an agreement before a
dispute has arisen, particularly if they are then represented by the lawyer seeking the
agreement. This paragraph does not, however, prohibit alawyer from entering into an
agreement with the client to arbitrate legal malpractice claims, provided such
agreements are enforceable and the client is fully informed of the scope and effect of the
agreement,_including compliance with Rule 1.5(f) where applicable. Nor does this
paragraph limit the ability of lawyers to practice in the form of alimited-liability
entity, where permitted by law, provided that each lawyer remains personally liable
to the client for his or her own conduct and the firm complies with any conditions
required by law, such as provisions requiring client notification or maintenance of
adequate liability insurance. Nor does it prohibit an agreement in accordance with
Rule 1.2 that defines the scope of the representation, although a definition of scope that
makes the obligations of representation illusory will amount to an attempt to limit
liability.

[15] Agreements settling a claim or a potential claim for malpractice are not
prohibited by this Rule. Nevertheless, in view of the danger that a lawyer will take
unfair advantage of an unrepresented client or former client, the lawyer must first
advise such a person in writing of the appropriateness of independent
representation in connection with such a settlement. In addition, the lawyer must give
the client or former client a reasonable opportunity to find and consult independent
counsel.

Acquiring Proprietary I nterest in Litigation

[16] Paragraph (i) statesthe traditional genera rule that lawyers are prohibited from
acquiring a proprietary interest in litigation. Like paragraph (€), the general rule has its
basis in common law champerty and maintenance and is designed to avoid giving the
lawyer too great an interest in the representation. In addition, when the lawyer acquires an
ownership interest in the subject of the representation, it will be more difficult for aclient
to discharge the lawyer if the client so desires. The Ruleis subject to specific exceptions
developed in decisional law and continued in these Rules. The exception for certain
advances of the costs of litigation is set forth in paragraph (e). In addition, paragraph (i)
sets forth exceptions for liens authorized by law to secure the lawyer’ s fees or expenses
and contracts for reasonabl e contingent fees. Fhelaw-of-eachjurisdiction-determines:
whieh-Hens-are-aptherized-by-taw--These may include liens granted by statute, liens

originating in common law and liens acquired by contract with the client. When alawyer
acquires by contract a security interest in property other than that recovered through the
lawyer’ s effortsin the litigation, such an acquisition is a business or financial transaction
with aclient and is governed by the requirements of paragraph (a). Contracts for
contingent feesin civil cases are governed by Rule 1.5.




I mputation of Prohibitions

[20] Under paragraph (k), a prohibition on conduct by an individual lawyer in
paragraphs (a) through (i) also appliesto all lawyers associated in a firm with the
personally prohibited lawyer. For example, one lawyer in afirm may not enter into
a business transaction with a client of another member of the firm without complying
with paragraph (a), even if the first Iawyer is not personally mvolved inthe
representation of the client. . ,

not applied to associated lawyers.
RULE 1.9: DUTIESTO FORMER CLIENTS

@ A lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in which that
person’sinterests are materially adverse to the interests of the former client unless
the former client gives informed consent, confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or a substantially
related matter in which afirm with which the lawyer formerly was associated had
previously represented a client
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Q) whose interests are materially adverse to that person; and

2 about whom the lawyer had acquired information protected by Rules 1.6
and 1.9(c) that is materia to the matter;

unless the former client givesinformed consent, confirmed in writing.

(c) A lawyer who has formerly represented a client in a matter or whose present or
former firm has formerly represented a client in a matter shall not thereafter:

Q) use confidential information relating to the representation to the
disadvantage of the former client, except as these RulesRule 1.6, Rule 3.3
or Rule 4.1 would permit or require with respect to a client;-erwhen-the

information has become generally known; or

2 reveal confidential information relating to the representation except as
these RulesRule 1.6, Rule 3.3 or Rule 4.1 would permit or require with
respect to aclient.

Comment

[1] After termination of a client-lawyer relationship, alawyer has certain continuing
duties with respect to confidentiality and conflicts of interest and thus may not represent
another client except in conformity with this Rule. Under this Rule, for example, alawyer
could not properly seek to rescind on behalf of anew client a contract drafted on behalf of
the former client. So also alawyer who has prosecuted an accused person could not
properly represent the accused in a subsequent civil action against the government
concerning the same transaction. Nor could alawyer who has represented multiple
clients in amatter represent one of the clients against the othersin the same or a
substantially related matter after a dispute arose among the clients in that matter, unless
all affected clients give informed consent. See Comment [8}-9._Current and former
government lawyers must comply with this Rule to the extent required by Rule 1.11.

[2] The scope of a“matter” for purposes of this Rule depends on the facts of a
particular situation or transaction. The lawyer’ sinvolvement in a matter can also be a
guestion of degree. When alawyer has been directly involved in a specific transaction,
subsequent representation of other clients with materially adverse interests in that
transaction clearly is prohibited. On the other hand, alawyer who recurrently handled a
type of problem for aformer client is not precluded from later representing another client
in afactually distinct problem of that type even though the subsequent representation
involves a position adverse to the prior client. Similar considerations can apply to the
reassignment of military lawyers between defense and prosecution functions within the
same military jurisdictions. The underlying question is whether the lawyer was so
involved in the matter that the subsequent representation can be justly regarded as a
changing of sides in the matter in question.

[3] Matters are “ substantially related” for purposes of this Ruleif they involve the
same transaction or legal dispute or if there otherwise is a substantial risk that
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confidential factual information as would normally have been obtained in the prior
representation would materially advance the client’ s position in the subsequent matter.
For example, alawyer who has represented a businessperson and learned extensive
private financial information about that person may not then represent that person’s
spouse in seeking adivorce. Similarly, alawyer who has previously represented a client
in securing environmental permits to build a shopping center would be precluded from
representing neighbors seeking to oppose rezoning of the property on the basis of
environmental considerations; however, the lawyer would not be precluded, on the
grounds of substantial relationship, from defending a tenant of the completed shopping
center in resisting eviction for nonpayment of rent. Information that has been disclosed to
the public or to other parties adverse to the former client ordinarily will not be
disqualifying. Information acquired in a prior representation may have been rendered
obsol ete by the passage of time, a circumstance that may be relevant in determining
whether two representations are substantialy related. 1n the case of an organizational
client, genera knowledge of the client’s policies and practices ordinarily will not
preclude a subsequent representation; on the other hand, knowledge of specific facts
gained in aprior representation that are relevant to the matter in question ordinarily will
preclude such arepresentation. A former client is not required to reveal the confidential
information learned by the lawyer in order to establish a substantial risk that the lawyer
has confidential information to use in the subsequent matter. A conclusion about the
possession of such information may be based on the nature of the services the lawyer
provided the former client and information that would in ordinary practice be learned by a
lawyer providing such services.

Lawyers Moving Between Firms

[4] When lawyers have been associated within afirm but then end their association,
the question of whether alawyer should undertake representation is more complicated.
There are several competing considerations. First, the client previously represented by
the former firm must be reasonably assured that the principle of loyalty to the client is not
compromised. Second, the ruteRule should not be so broadly cast as to preclude other
persons from having reasonable choice of legal counsel. Third, the ruleRule should not
unreasonably hamper lawyers from forming new associations and taking on new clients
after having left a previous association. In this connection, it should be recognized that
today many lawyers practice in firms, that many lawyers to some degree limit their
practice to one field or another, and that many move from one association to another
several timesin their careers. If the concept of imputation were applied with unqualified
rigor, the result would be radical curtailment of the opportunity of lawyers to move from
one practice setting to another and of the opportunity of clients to change counsel.

[9] Paragraph (b) operates to disqualify the lawyer only when the lawyer involved has
actual knowledge of information protected by Rules 1.6 and 1.9(c). Thus, if alawyer
while with one firm acquired no knowledge or information relating to a particular client
of the firm, and that lawyer later joined another firm, neither the lawyer individually nor
the second firm is disqualified from representing another client in the same or arelated
matter even though the interests of the two clients conflict. See Rule 1.10(b) for the
restrictions on afirm once alawyer has terminated association with the firm.
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[6] Application of paragraph (b) depends on a situation’s particular facts, aided by
inferences, deductions or working presumptions that reasonably may be made about the
way in which lawyers work together. A lawyer may have general accessto files of all
clients of alaw firm and may regularly participate in discussions of their affairs; it should
be inferred that such alawyer in fact is privy to al information about all the firm’'s
clients. In contrast, another lawyer may have access to the files of only alimited number
of clients and participate in discussions of the affairs of no other clients; in the absence of
information to the contrary, it should be inferred that such alawyer in fact is privy to
information about the clients actually served but not those of other clients. In such an
inquiry, the burden of proof should rest upon the firm whose disqualification is sought.

[7] Independent of the question of disqualification of afirm, alawyer changing
professional association has a continuing duty to preserve confidentiality of information
about a client formerly represented. See Rules 1.6 and 1.9(c).

[8] Paragraph (c) provides that confidential information acquired by the lawyer in the
course of representing a client may not subsequently be used or reveaed by the lawyer to
the disadvantage of the client. However, the fact that alawyer has once served a client
ordinarily does not preclude the lawyer from using generally known information about
that client when later representing another client._See Comment 3A to Rule 1.6.

[9] The provisions of this Rule are for the protection of former clients and can be
waived if the client givesinformed consent, which consent must be confirmed in writing
under paragraphs (a) and (b). See Rule 1.0(ef). With regard to the effectiveness of an
advance waiver, see Comment {22} to Rule 1.7. With regard to disqualification of afirm
with which alawyer is or was formerly associated, see Rule 1.10.

RULE 1.10:-tMPUTFAHON-OFCONFHCTFS OFHNFERESTF IMPUTED
DISQUALIFICATION: GENERAL RULE

@ While lawyers are associated in afirm, none of them shall knowingly represent a
client when any one of them practicing alone would be prohibited from doing so
by Rules 1.7 or 1.9, unless(1} the prohibition is based on a personal interest of the
disgualitiedprohibited lawyer and does not present a significant risk of materially
limiting the representation of the client by the remaining lawyersin the firm:-er._
Al I the Publi Division fth mmittee for Publi




(b)

(©

(d)

When alawyer has terminated an association with afirm_(“former firm”), the.
former firm is not prohibited from thereafter representing a person with interests
materially adverse to those of a client represented by the formerly associated
lawyer and not currently represented by the former firm, unless_

Q) the matter is the same or substantially related to that in which the formerly
associated lawyer represented the client; and

2 any lawyer remaining in the former firm has information protected by
Rules 1.6 and 1.9(c) that is material to the matter.

A disqualification prescribed by this ruteRule may be waived by the affected
client under the conditions stated in Rule 1.7.

not undertake t nt|n tr t n in amatter that th flrmknw

to the new firm's client unl

Q)

2
matter in r wit raph fth| RI andls ortioned no
part of the fee therefrom,

For the pur f raph fthi Rul fRI 111 112

from t|||n|nmtf



from discussing the matter with each other:

3] The disqualification of lawyers associated in afirm with former or current
government lawyersis governed by Rule 1.11.

Comment
Definition of “Firm”

[1] For purposes of the Rules of Prof ional Conduct the term “fi rm” R

corporation or other organi zation—See Rute-1.6(e), or in alegal services organization.
Whether two or more lawyers constitute a firm within this definition can depend on the

specific facts. See Rule-1.0,-Comments{2}-14}-Eor example, two practitioners who share
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Frth mr |t|r t|n th t ns th I|n r f th

ticular rule that is involved. and on the specific facts of th ion.

ﬁl Where alawyer hasjoined a private firm after having represented the government,

1.11(c)(1). The individugl lawver involved is bound by the Rule Aly. includin

Rules16,1.7and 1.9,
[5] Reserved.

Principles of Imputed Disgualification

[26] Therule of imputed disqualification stated in paragraph (a) gives effect to the
principle of loyalty to the client asit appliesto lawyers who practice in alaw firm. Such
situations can be considered from the premise that afirm of lawyersis essentially one
lawyer for purposes of the rules governing loyalty to the client, or from the premise that
each lawyer is vicariously bound by the obligation of loyalty owed by each lawyer with
whom the lawyer is associated. Paragraph (a}(1) operates only among the lawyers
currently associated in afirm. When alawyer moves from one firm to another, the
situation is governed by Rules 1.9(b) and 1.10(ab),_(2d) and (be).

[36A] Therulein paragraph (a) does not prohibit representation where neither questions
of client loyalty nor protection of confidential information are presented. Where one

—45-45



lawyer in afirm could not effectively represent a given client because of strong political
beliefs, for example, but that lawyer will do no work on the case and the personal beliefs
of the lawyer will not materially limit the representatl on by othersi in the firm, the firm
should not be dlsquallfled On . , A

debrlespoleal con e T 00e o Lo T Rule 1 10(b) operates to permlt aIaN
firm, under certain circumstances, to represent a person with interests directly adverse to
those of aclient represented by a lawyer who formerly was associated with the firm. The
Rule applies regardless of when the formerly associated lawyer represented the client.
However, the law firm may not represent a person with interests adverse to those of a
present client of the firm, which would violate Rule 1.7. Moreover, the firm may not
represent the person where the matter is the same or substantialy related to that in which
the formerly associated lawyer represented the client and any other lawyer currently in the
firm has material information protected by Rules 1.6 and 1.9(c).







RULE 1.11: SPECIAL CONFLICTSOF INTEREST FOR FORMER AND CURRENT
GOVERNMENT OFFICERSAND EMPLOYEES

@ Except as law may otherwise expressly permit, alawyer who has formerly served
as apublic officer or employee of the government:

Q) is subject to Rule 1.9(c); and

2 shall not otherwise represent a client in connection with a matter in which
the lawyer participated personally and substantially as a public officer or
employee, unless the appropriate government agency gives its informed
consent, confirmed in writing, to the representation.

(b) When alawyer is disqualified from representation under paragraph (a), no lawyer

in afirm with which that lawyer is associated may knowingly undertake or
continue representation in such a matter unless:
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(d)

(€)

Q) the disqualified lawyer is timely screened from any participation in the
matter and is apportioned no part of the fee therefrom; and

2 written notice is promptly given to the appropriate government agency to
enable it to ascertain compliance with the provisions of this ruleRule.

Except as law may otherwise expressly permit, alawyer having information that
the lawyer knows is confidential government information about a person acquired
when the lawyer was a public officer or employee, may not represent a private
client whose interests are adverse to that person in a matter in which the
information could be used to the material disadvantage of that person. Asused in
this Rule, the term “ confidential government information” means information that
has been obtained under governmental authority and which, at the time this Rule
is applied, the government is prohibited by law from disclosing to the public or
has alegal privilege not to disclose and which is not otherwise available to the
public. A firm with which that lawyer is associated may undertake or continue
representation in the matter only if the disqualified lawyer is timely screened from
any participation in the matter and is apportioned no part of the fee therefrom.

Except as law may otherwise expressly permit, alawyer currently serving as a
public officer or employee:

Q) issubject to Rules 1.7 and 1.9; and
2 shall not:

(1) participate in a matter in which the lawyer participated personally
and substantially while in private practice or nongovernmental
employment, unless the appropriate government agency givesits
informed consent, confirmed in writing; or

(i) negotiate for private employment with any person who isinvolved
as aparty or as lawyer for a party in amatter in which the lawyer is
participating personally and substantially, except that alawyer
serving as alaw clerk to ajudge, other adjudicative officer, or
arbitrator, may negotiate for private employment as permitted by
Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b).

Asused in this Rule, the term “matter” includes:

Q) any judicial or other proceeding, application, request for aruling or other
determination, contract, claim, controversy, investigation, charge,
accusation, arrest or other particular matter involving a specific party or
parties, and

2 any other matter covered by the conflict of interest rules of the appropriate
government agency.



Comment

[1] A lawyer who has served or is currently serving as a public officer or employee or
is specially retained by the government is personally subject to the Rules of Professional
Conduct, including the prohibition against concurrent conflicts of interest stated in Rule
1.7. In addition, such alawyer may be subject to statutes and government regulations
regarding conflict of interest. Such statutes and regul ations may circumscribe the extent
to which the government agency may give consent under this Rule. See Rule 1.0(ef) for
the definition of informed consent.

[2] Paragraphs (a)(1), (a)(2) and (d)(1) restate the obligations of an individual lawyer
who has served or is currently serving as an officer or employee of the government
toward aformer government or private client. Rule 1.10 is not applicable to the conflicts
of interest addressed by this Rule. Rather, paragraph (b) sets forth a special imputation
rule for former government lawyers that provides for screening and notice. Because of the
specia problems raised by imputation within a government agency, paragraph (d) does
not impute the conflicts of alawyer currently serving as an officer or employee of the
government to other associated government officers or employees, athough ordinarily it
will be prudent to screen such lawyers.

[3] Paragraphs (a)(2) and (d)(2) apply regardless of whether alawyer is adverseto a
former client and are thus designed not only to protect the former client, but also to
prevent alawyer from exploiting public office for the advantage of another client. For
example, alawyer who has pursued a claim on behalf of the government may not pursue
the same claim on behalf of alater private client after the lawyer has |left government
service, except when authorized to do so by the government agency under paragraph (a).
Similarly, alawyer who has pursued a claim on behalf of a private client may not pursue
the claim on behalf of the government, except when authorized to do so by paragraph (d).
Aswith paragraphs (a)(1) and (d)(1), Rule 1.10 is not applicable to the conflicts of
interest addressed by these paragraphs.

[4] This Rule represents a balancing of interests. On the one hand, where the
successive clients are a geveramentpublic agency and another client, public-erprivate-the
risk exists that power or discretion vested in that-agereypublic authority might be used for
the specia benefit of the-etherancther client. A lawyer should not be in a position where
benefit to_the other the other client might affect performance of the lawyer’ s professional
functions on behalf of the government. Also, unfair advantage could accrue to the other
client by reason of access to confidential government information about the client’s
adversary obtainable only through the lawyer’ s government service. On the other hand,
the rules governing lawyers presently or formerly employed by a government agency
should not be so restrictive as to inhibit transfer of employment to and from the
government. The government has a legitimate need to attract qualified lawyers aswell as
to maintain high ethical standards. Thus aformer government lawyer is disqualified only
from particular matters in which the lawyer participated personally and substantially. The
provisions for screening and waiver in paragraph (b) are necessary to prevent the
disqualification rule from imposing too severe a deterrent against entering public service.
The limitation of disqualification in paragraphs (a)(2) and (d)(2) to mattersinvolving a

—50-50



specific party or parties, rather than extending disqualification to all substantive issues on
which the lawyer worked, serves asimilar function.

[9] When alawyer has been employed by one government agency and then moves to
a second government agency, it may be appropriate to treat that second agency as another
client for purposes of this Rule, as when alawyer is employed by a city and subsequently
isemployed by afederal agency. However, because the conflict of interest is governed by
paragraph (d), the latter agency is not required to screen the lawyer as paragraph (b)
requires alaw firm to do. The question of whether two government agencies should be
regarded as the same or different clients for conflict of interest purposesis beyond the
scope of these Rules. See Rule 1.13 Comment {8}:9.-

[6] Paragraphs (b) and (c) contemplate a screening arrangement. See-Rute-1.0(k)-
{requirements-for-screentng-proecedures). These paragraphs do not prohibit alawyer from
receiving asaary or partnership share established by prior independent agreement;-but-

that-tawsrer-may-netrecelve-compensation. They prohibit directly relating the lawyer’s
compensation to the fee in the matter in which the lawyer is disqualified.

[7] Notice, including a description of the screened lawyer’ s prior representation and
of the screening procedures employed, generally should be given as soon as practicable
after the need for screening becomes apparent.

[8] Paragraph (c) operates only when the lawyer in question has knowledge of the
information, which means actual knowledge; it does not operate with respect to
information that merely could be imputed to the lawyer.

[9] Paragraphs (a) and (d) do not prohibit alawyer from jointly representing a private
party and a government agency when doing so is permitted by Rule 1.7 and is not
otherwise prohibited by law.

[10] For purposes of paragraph (e) of this Rule, a“matter” may continue in another
form. In determining whether two particular matters are the same, the lawyer should
consider the extent to which the matters involve the same basic facts, the same or related
parties, and the time el apsed.

RULE 1.122 FORMER JUDGE, ARBITRATOR, MEDIATOR OR OTHER
THIRD-PARTY NEUTRAL

@ Except as stated in paragraph (d), alawyer shall not represent anyonein
connection with a matter in which the lawyer participated personally and
substantialy as ajudge or other adjudicative officer-ertaw-clerk-to-such-apersen-
er-as-an, arbitrator, mediator, or other third-party neutral, or law clerk to such a
person unless all parties to the current proceeding give informed consent,
confirmed in writing.

(b) A lawyer shall not negotiate for employment with any person who isinvolved as a
party or as lawyer for aparty in a matter in which the lawyer is participating
personally and substantially as ajudge or other adjudicative officer or asan

~—51-51



arbitrator, mediator or other third-party neutral. A lawyer serving asalaw clerk to
ajudge or other adjudicative officer or an arbitrator, mediator or other third-party
neutral may negotiate for employment with a party or lawyer involved in a matter
in which the clerk is participating personally and substantially, but only after the
lawyer has notified the judge or other adjudicative officer_or an arbitrator, e

i hes third- )

(c) If alawyer is disqualified by paragraph (a), no lawyer in a firm with which that
lawyer is associated may knowingly undertake or continue representation in the
matter unless:

Q) the disqualified lawyer istimely screened from any participation in the
matter and is apportioned no part of the fee therefrom; and

2 written notice is promptly given to the parties and any appropriate tribunal
to enable them to ascertain compliance with the provisions of this Rule.

(d) An arbitrator selected as a partisan of a party in amultimember arbitration panel is
not prohibited from subsequently representing that party.

Comment

[1] This Rule generally parallels Rule 1.11. The term “personally and substantially”
signifies that ajudge who was a member of a multimember court, and thereafter |eft
judicial office to practice law, is not prohibited by these Rules from representing a client
in amatter pending in the court, but in which the former judge did not participate. So
also the fact that aformer judge exercised administrative responsibility in a court does not
prevent the former judge from acting as alawyer in a matter where the judge had
previously exercised remote or incidental administrative responsibility that did not affect

the merits. Compare the Comment to Rule 1.11._The lawyer should also consider
applicable statutes and regulations, e.g. M.G.L. Ch. 268A. Theterm “adjudicative
officer” includes such officials as judgespro-temperemagistrates, referees, special
masters, hearing officers and other pargjudicial officers-and-alse-tawyerswheo-serveas
part-time judges-Coemplianee-Canens-._Canon 6A (2);B(2-and-C of the-Medel Code of
Judicial Conduct previde(S.J.C. Rule 3:09) provides that a part-timejudgefudge pro-
tempereepretl red judge recal I ed to actlve Servi ce—|qqay—|ciet—aetpas1914a,t\,uyter—H%lmL

g;gmg nwg!th’ »
[2] Like former judges, lawyers who have served as arbitrators, mediators or other

third-party neutrals may be asked to represent a client in a matter in which the lawyer
participated personally and substantially. This Rule forbids such representation unless all
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of the parties to the proceedings give their informed consent, confirmed in writing. See
Rule 1.0(ef) and (bc). Other law or codes of ethics governing third-party neutrals may
impose more stringent standards of personal or imputed disqualification. See Rule 2.4.

[3] Although lawyers who serve as third-party neutrals do not have information
concerning the parties that is protected under Rule 1.6, they typically owe the parties an
obligation of confidentiality under law or codes of ethics governing third-party neutrals.
Thus, paragraph (c) provides that conflicts of the personally disqualified lawyer will be
imputed to other lawyersin alaw firm unless the conditions of this paragraph are met.

[4] Requirements for screening procedures are stated in Rule £:01.10(kf). Paragraph
(c)(2) does not prohibit the screened lawyer from receiving asalary or partnership share
established by prior independent agreement, but that lawyer may not receive
compensation directly related to the matter in which the lawyer is disqualified.

[9] Notice, including a description of the screened lawyer’s prior representation and
of the screening procedures employed, generally should be given as soon as practicable
after the need for screening becomes apparent.

[6] Law clerks who serve before they are admitted to the bar are subject to the
limitations stated in Rule 1.12(b). For purposes of this Rule, theterm “law clerk” shall
include judicial interns and others who provide similar legal assistance to ajudge or other
adjudicative officer or to an arbitrator, mediator, or other third-party neutral.

RULE 1.13: ORGANIZATION ASCLIENT
[No changeto Rule 1.13]
Comment
[No change to Comments 1-2]

[3] When constituents of the organization make decisions for it, the decisions
ordinarily must be accepted by the lawyer even if their utility or prudence is doubtful.
Decisions concerning policy and operations, including ones entailing serious risk, are not
as such in the lawyer's province. Paragraph (b) makes clear, however, that when the
lawyer knows that the organization is likely to be substantially injured by action of an
officer or other constituent that violates alegal obligation to the organization or isin
violation of law that might be imputed to the organization, the lawyer must proceed asis
reasonably necessary in the best interest of the organization. As defined in Rule 1.0(fg),
knowledge can be inferred from circumstances, and alawyer cannot ignore the obvious.-

[No change to Comments 4-5]

Relation to Other Rules



[6] The authority and responsibility provided in this Rule are concurrent with the
authority and responsibility provided in other Rules. In particular, this Rule does not limit
or expand the lawyer's responsibility under Rules 1.8, 1.16, 3-3-er4-1.3.3,4.1, or 8.3.

Moreover, the lawyer may be subject to disclosure obligations imposed by law or court

order as contemplated by Rule 1.6(b)(5). Paragraph (c) of this Rule supplements Rule
1.6(b) by providing an additional basis upon which the lawyer may reveal_confidential

information relating to the representation, but does not modify, restrict, or limit the
provisions of Rule 1.6(b)(1) - (67). Under paragraph (c) the lawyer may reveal such
information only when the organization's highest authority insists upon or fails to address
threatened or ongoing action that is clearly aviolation of law, and then only to the extent
the lawyer reasonably believes necessary to prevent reasonably certain substantial injury
to the organization. It is not necessary that the lawyer's services be used in furtherance of
the violation, but it is required that the matter be related to the lawyer's representation of
the organization. If the lawyer's services are being used by an organization to further a
crime or fraud by the organization, Rules1-6(b){2)-andRule 1.6(b)(3) may permit the
lawyer to disclose confidential information. In such circumstances Rule 1.2(d) may aso
be applicable, in which event, withdrawal from the representation under Rule 1.16(a)(1)
may be required.

[7] Paragraph (d) makes clear that the authority of alawyer to disclose confidential
information relating to a representation in circumstances described in paragraph (c) does
not apply with respect to information relating to alawyer's engagement by an
organization to investigate an alleged violation of law or to defend the organization or an
officer, employee or other person associated with the organization against a claim arising
out of an alleged violation of law. Thisis necessary in order to enable organizational
clients to enjoy the full benefits of legal counsel in conducting an investigation or
defending against aclaim.

[No change to Comments 8-14]

RULE 1.14: CLIENT WITH DIMINISHED CAPACITY

[No change in paragraphs (a) or (b)]

(c) trfermationConfidential information relating to the representation of aclient with
diminished capacity is protected by Rule 1.6. When taking protective action
pursuant to paragraph (b), the lawyer isimpliedly authorized under Rule 1.6(a) to
reveal_confidential information about the client, but only to the extent reasonably
necessary to protect the client's interests.

Comment

[No change to Comments 1-7]

Disclosure of the Client's Condition
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[8] Disclosure of the client's diminished capacity could adversely affect the client's
interests. For example, raising the question of diminished capacity could, in some
circumstances, lead to proceedings for involuntary commitment. HfermationConfidential
information relating to the representation is protected by Rule 1.6. Therefore, unless
authorized to do so, the lawyer may not disclose such information. When taking
protective action pursuant to paragraph (b), the lawyer isimpliedly authorized to make
the necessary disclosures, even when the client directs the lawyer to the contrary.
Nevertheless, given the risks of disclosure, paragraph (c) limits what the lawyer may
disclose in consulting with other individuals or entities or seeking the appointment of a
legal representative. At the very least, the lawyer should determine whether it islikely
that the person or entity consulted with will act adversely to the client's interests before
discussing matters related to the client. The lawyer's position in such casesis an
unavoidably difficult one.

[No change to Comments 9-10]

RULE 1.15. SAFEKEEPING PROPERTY

(a)
(1)  “Trust property” means property of clients or third personsthat isina
|lawyer’ s possession in connection with a representation incl
(2 “Tr nt” m ntinafin instituti n|nWh| h tr
(b)

he Iavv;ger sown Qrogert;g

(1) Trust funds shall be held in atrust account.

(2 No fun nging to thel I ited or retained in atr
account except that:



Withr n, the disput rtion m r redto atr nt

(e3) A lawyer shall deposit into a ehent-trust account legal fees and expenses
that have been paid in advance, to be withdrawn by the lawyer only as fees
are earned or as expenses incurred.

Upon receiving tr Jﬁfunds or othergﬁ property in whi cha cIient or thi rd person
has an interest, alawyer shall promptly notify the client or third person. Except as
stated in this Rule or @_otherwme permitted by law or by agreement with the

[ property, alawyer shall
promptly deI iver to the cIient or thi rd person any funds or other property that the
client or third person is entitled to receive-and,.

Accounting.
Q) Qwi&@@u upon request by the client
or third person;_on whose behalf alawyer holds trust property, the lawyer

shall promptly render afull written accounting regarding such property.

(2 n or re th nwhi h a withdr from atr ntism

iii tement of the b fth lient's funds in the trust account
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Reconciliation Reports. For each trust account, the lawyer shall

Prepare and retdin are dll ON report On areguidr ana Period

(i) he adjusted bank statement bal ance, determined by adding

A nt Documentation. For htr nt, thel |
tain contemporan [

A AL J O ANSA( %, o
document the transactions. The lawyer must retain:
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4 Thi rt | int m f m t IOLTA Committeet

haritable entiti recaive |OL TA funds from the | LTAmmltt

A' N rr inm - LTAfn to furth r

(h)  Dishonored Check Notification.




@ Al Im'nt in tr nI infin i in itutions which

n ff| i tfn : th fin : |t tion | " nr th|n rument

for that reason.

(2 An h agr t | ly to all branch fthfln |n|tt|n

(€]
4
5) Every | ti in mitted to practice in thi mmonwealth
(6)
()] “Fln instit t| n” incl K in |
(i)
the norm rse of in ||nfrmr irin ment
under the laws of this Commonwealth.
Comment

[1] A lawyer should hold property of others with the care required of a professional
fiduciary. Securities should be kept in a safe deposit box, except when some other form

of safekeeping is warranted by specia circumstances. AH-property-that-isthe property-of-
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Separate trust accounts maybeie warranted when adm| n|ster| ng estate mon| esor actl ng
in sumllarfldumarycapaatles L Hta) .

lawyer is not requl red to rem|t S
me However ala/vyer may
not hold funds to coerce a client into accepting the lawyer’ s contention. The disputed
portion of the funds must be kept in-a trust-aceount and the lawyer should suggest means
for prompt resolution of the dispute, such as arbitration. The undisputed portion of the
funds shall be promptly distributed.

[4] Paragraph-(e)-alsorecognizesthat-thirdThird parties, such as a client’s creditors,
may have Lawiuhﬁ cI aims agai nstspeeme funds or other property inal awyer S custody,

Iawyer may have aduty under appl [ cabl e Iavv to protect such thi rd— party cIal ms agal nst

wrongful interference by the client—tr-sueh-cases-when-the third-party-clabhm-ishet

frivoleus-under-applicabletaw;-the tawsrer-must, and accordingly may refuse to surrender
the property to the client-untH-the-elaims-areresohved A, However, alawyer should not
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unilaterally assume to arbltrate adlspute between the client and the th| rd party—laut—\,t\,thepr

[9] The obligations of alawyer under this Rule are independent of those arising from
activity other than rendering legal services. For example, alawyer who serves enly-as an
escrow agent is governed by the applicable law relating to fiduciaries even though the

lawyer does not render legal services in the transacti on-and-snet-governed-by-this Rule.

f|t wrltt t|m r frm wrltt |II r th r
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RULE 1.16:

@

(b)

DECLINING OR TERMINATING REPRESENTATION

Except as stated in paragraph (c), alawyer shall not represent aclient or, where
representation has commenced, shall withdraw from the representation of a client

if:

Q) the representation will result in violation of the rules of professional
conduct or other law;

2 the lawyer’s physical or mental condition materially impairs the lawyer’s
ability to represent the client; or

(©)) the lawyer is discharged.

Except as stated in paragraph (c), alawyer may withdraw from representing a

client if:

Q) withdrawal can be accomplished without material adverse effect on the
interests of the client;

2 the client persistsin a course of action involving the lawyer’ s services that
the lawyer reasonably believesis criminal or fraudulent;

3 the client has used the lawyer’ s services to perpetrate a crime or fraud,

4) the client insists upon taking action that the lawyer considers repugnant or
with which the lawyer has a fundamental disagreement;

) the client fails substantially to fulfill an obligation to the lawyer regarding

the lawyer’ s services and has been given reasonable warning that the
lawyer will withdraw unless the obligation is fulfilled;
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(d)

(6) the representation will result in an unreasonable financial burden on the
lawyer or has been rendered unreasonably difficult by the client; or

@) other good cause for withdrawal exists.

r in r th tr| n W|th tit mission.

Upon termination of representation, alawyer shall take steps to the extent
reasonably practicable to protect a client’s interests, such as giving reasonable
notice to the client, allowing time for employment of other counsel, surrendering
papers and property to which the client is entitled, and refunding any advance
payment of fee or expensethat has not been earned or mcurred 3I1Ic1eqLa\,t\,uyter—ma)»L

()] | investigatory or discov ment t those for which the cli

‘ (o defines] 10 s beraarenh (6) bolaw) for which the liect h

()] if the the client h t int ntingent f r t
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Comment

[1] A lawyer should not accept representation in a matter unlessit can be performed
competently, promptly, without improper conflict of interest and to completion.
Ordinarily, arepresentation in a matter is completed when the agreed-upon assistance has
been concluded. See Rules 1.2(c) and 6.5. See dso Rule 1.3, Comment [4}-4.

Mandatory Withdrawal

[2] A lawyer ordinarily must decline or withdraw from representation if the client
demands that the lawyer engage in conduct that isillegal or violates the Rules of
Professional Conduct or other law. The lawyer is not obliged to decline or withdraw
simply because the client suggests such a course of conduct; a client may make such a
suggestion in the hope that alawyer will not be constrained by a professional obligation.

[3] When alawyer has been appointed to represent a client, withdrawal ordinarily
requires approval of the appointing authority. See also Rule 6.2. Similarly, court
approval or notice to the court is often required by applicable law before a lawyer
withdraws from pending litigation. Difficulty may be encountered if withdrawal is based
on the client’s demand that the lawyer engage in unprofessional conduct. The court may
request an explanation for the withdrawal, while the lawyer may be bound to keep
confidential the facts that would constitute such an explanation. Fhelf alawyer's
ww lawyer’s statement that-professional-

2 2 esentationto that effect should ordinarily
sheuLeLbe accepted as sufficient. Lawyers should be mindful of their obligations to both
clients and the court under Rules 1.6 and 3.3.

Discharge

[4] A client has aright to discharge alawyer at any time, with or without cause,
subject to liability for payment for the lawyer’ s services. Where future dispute about the
withdrawa may be anticipated, it may be advisable to prepare a written statement reciting
the circumstances.

5] Mlbeborocllontcopcoc morne A @ppointed coohes —eesecenepnd o opslionble
raw—Alawyer should advise a client seeking to de-so-sheuld-be-givenaful-
explanationdischarge the appointed lawyer of the consequences—hese-consequencesmay-
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Mﬂlt that the client-_may be required to proceed pro se.

[6] If the client has severely diminished capacity, the client may lack the legal
capacity to discharge the lawyer, and in any event the discharge may be seriously adverse
to the client’ sinterests. The lawyer should make specia effort to help the client consider
the consequences and may take reasonably necessary protective action as provided in
Rule 1.14.

Optional Withdrawal

[7] A lawyer may withdraw from representation in some circumstances. The lawyer
has the option to withdraw if it can be accomplished without material adverse effect on
the client’ sinterests. Withdrawal is also justified if the client persistsin a course of action
that the lawyer reasonably believesis criminal or fraudulent, for alawyer is not required
to be associated with such conduct even if the lawyer does not further it. Withdrawal is
also permitted if the lawyer’s services were misused in the past even if that would
materialy prejudice the client. The lawyer may also withdraw where the client insists on
taking action that the lawyer considers repugnant or with which the lawyer has a
fundamental disagreement.

[8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement
relating to the representation, such as an agreement concerning fees or court costs or an
agreement limiting the objectives of the representation.

Assisting the Client upon Withdrawal

[9] Even if the lawyer has been unfairly discharged by the client, alawyer must take
aII rewnabl e steps to miti gate the consequences to the cllent Ihetawer—may—#etam

| has to make materi ilable to a dient or former dlient
RULE 117 SALE OF LAW PRACTICE

A lawyer or alaw firm may sell,_and alawyer or_law firm may purchaseatawpractice, with or
an-area-ofwithout consideration, alaw practice, including good will, if the following conditions

are satisfied:

@

(b)




(© The seller gives written notice to each of the seller’s clients regarding:
D the proposed sale;

2 the client’ sright to retain other counsel or to take possession of thefile;
and

(3)  thefact that the client’s consent to the transfer of thethat client’s
filesrepresentation will be presumed if the client does not take any action
or does not otherwise object within ninety (90) days of receipt of the
notice.

If aclient cannot be given notice, the representation of that client may be
transferred to the purchaser only upon entry of an order so authorizing by a court
having jurisdiction. The seller may disclose to the court in camera confidential
information relating to the representation only to the extent necessary to obtain an
order authorizing the transfer-ef-a-fte.

(d  Thefeescharged clients shall not be increased by reason of the sale._The

(e

Comment

[1] The practice of law is a profession, not merely abusiness. Clients are not
commodities that can be purchased and sold at will. Pursuant to this Rule, when a lawyer
or an entire firm ceases to practi ce-or-ceasesto-practice- th-an-area-of-taw-and-other
lawyersor-firmstake and another lawyer or firm takes over the representation, the selling

lawyer or firm may obtain compensation for the reasonable value of the practice as may
withdrawing partners of law firms. See Rules 5.4 and 5.6.




Client Confidences, Consent and Notice

[7] Negotiations between seller and prospective purchaser prior to disclosure of
information relating to a specific representation of an identifiable client no more violate
the confidentiality provisions of-Medel Rule 1.6 than do preliminary discussions
concerning the possible association of another lawyer or mergers between firms, with
respect to which client consent is not required. See Rule 1.6(b)(7). Providing the
purchaser access to detailed confidential information relating to the representation, such
asthe client’sfile, however, requires client consent. The Rule provides that before such
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information can be disclosed by the seller to the purchaser the client must be given actual
written notice of the contemplated sale, including the identity of the purchaser, and must
be told that the decision to consent or make other arrangements must be made within 90
days. If nothing is heard from the client within that time, consent to the sale is presumed.

[8] A lawyer or law firm ceasing to practice cannot be required to remain in practice
because some clients cannot be given actual notice of the proposed purchase. Since these
clients cannot themselves consent to the purchase or direct any other disposition of their
files, the Rule requires an order from a court having jurisdiction authorizing their transfer
or other disposition. The Court can be expected to determine whether reasonable efforts
to locate the client have been exhausted, and whether the absent client’ s legitimate
interests will be served by authorizing the transfer of the file so that the purchaser may
continue the representation. Preservation-of_If necessary to preserve client confidences
requires, the Ias:/vxer shall rgueﬂ that the petition for a court order be cons dered in

[9] All the elements of client autonomy, including the client’ s absolute right to
discharge alawyer and transfer the representation to another, survive the sale of the

practi ce-or-area-of practice.

Fee Arrangements Between Client and Purchaser

[10] The sale may not be financed by increases in fees charged the clients of the
practice. EXxisting arrangementsagreements between the seller and the client asto fees
and the scope of the work must be honored by the purchaser._The purchaser may,

however, refuse to include a particular representation in the purchase unless the client
consents to pay the purchaser fees at a rate not exceeding the fees charged by the
purchaser for rendering substantially similar services prior to the initiation of the
purchase negotiations.

Other Applicable Ethical Standards

[11] Lawyersparticipating in the sale of some or all of alaw practice or a practice area
are subject to the ethical standards applicable to involving another lawyer in the
representation of aclient. Theseinclude, for example, the seller’s obligation to exercise
competence in identifying a purchaser qualified to assume the practice and the
purchaser’s obligation to undertake the representation competently (see Rule 1.1); the
obligation to avoid disqualifying conflicts, and to secure the client’ s informed consent for
those conflicts that can be agreed to (see Rule 1.7 regarding conflicts and Rule 1.0(ef) for
the definition of informed consent); and the obligation to protect_confidential information
relating to the representation (see Rules 1.6 and 1.9).

[12] If approval of the substitution of the purchasing lawyer for the selling lawyer is
required by the rules of any tribunal in which a matter is pending, such approval must be
obtained before the matter can be included in the sale (see Rule 1.16).

f



Applicability of the Rule

[13] ThisRule appliesto the sale of alaw practice byof a deceased, disabled or
disappeared lawyer. Thus, the seller may be represented by a non-lawyer representative
not subject to these Rules. Since, however, no lawyer may participate in asale of alaw
practice whiehthat does not conform to the requirements of this Rule, the representatives
of the seller as well as the purchasing lawyer can be expected to seeto it that they are
met.

[14] Admission to or retirement from alaw parthership-orprofessional-asseetationfirm,

retirement ptansplan and similar arrangements, and a sale of tangible assets of a law
practice, do not constitute a sale or purchase governed by this Rule.

[15] ThisRule does not apply to the transfers of legal representation between lawyers
when such transfers are unrelated to the sale of a practice-er-an-area-of.

ns in th li ’ nsent r tlnRI 117 nltth tr

which conlics b the an oradics s disslver. Comrat 13 fo Rule 115

RULE 1.18: DUTIESTO PROSPECTIVE CLIENT

@ A person who consults with alawyer about the possibility of forming a
client-lawyer relationship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, alawyer who has learned
confidential information from a prospective client shall not use or reveal that
information, except as Rule 1.9 would permit with respect to confidential
information of aformer client.

(© A lawyer subject to paragraph (b) shall not represent a client with interests
materially adverse to those of a prospective client in the same or a substantially
related matter if the lawyer received_confidential information from the prospective
client that could be significantly harmful to that person in the matter, except as
provided in paragraph (d). If alawyer isdisqualified from representation under
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this paragraph, no lawyer in afirm with which that lawyer is associated may
knowingly undertake or continue representation in such a matter, except as
provided in paragraph (d).

(d) When the lawyer has received disqualifying information as defined in paragraph
(c), representation is permissibleif:

Q) both the affected client and the prospective client have given informed
consent, confirmed in writing, or:

2 the lawyer who received the information took reasonable measures to
avoid exposure to more disqualifying information than was reasonably
necessary to determine whether to represent the prospective client; and

(1) the disqualified lawyer is timely screened, as defined in Rule
1.10(e), from any participation in the matter and is apportioned no
part of the fee therefrom; and

(i) written noticeis promptly given to the prospective client.
Comment

[1] Prospective clients, like clients, may disclose information to alawyer, place
documents or other property in the lawyer’ s custody, or rely on the lawyer’s advice. A
lawyer’ s consultations with a prospective client usually are limited in time and depth and
leave both the prospective client and the lawyer free (and sometimes required) to proceed
no further. Hence, prospective clients should receive some but not all of the protection
afforded clients.

[2] A person becomes a prospective client by consulting with alawyer about the
possibility of forming a client-lawyer relationship with respect to a matter. Whether
communications, including written, oral, or electronic communications, constitute a
consultation depends on the circumstances. For example, a consultation islikely to have
occurred if alawyer, either in person or through the lawyer’ s advertising in any medium,
specifically requests or invites the submission of confidential information about a
potential representation without clear and reasonably understandable warnings and
cautionary statements that limit the lawyer’ s obligations, and a person provides
confidential information in response. See also Comment {4}-4. In contrast, a consultation
does not occur if aperson provides confidential information to alawyer in response to
advertising that merely describes the lawyer’ s education, experience, areas of practice,
and contact information, or provides legal information of general interest. Such a person
communicates uninvited confidential information unilaterally to alawyer, without any
reasonabl e expectation that the lawyer iswilling to discuss the possibility of forming a
client-lawyer relationship, and is thus not a*“ prospective client.” Moreover, a person who
communicates with alawyer for the purpose of disqualifying the lawyer isnot a
“prospective client.”

ﬁ



[3] It is often necessary for a prospective client to reveal_confidential information to
the lawyer during an initial consultation prior to the decision about formation of a
client-lawyer relationship. The lawyer often must learn such information to determine
whether thereis aconflict of interest with an existing client and whether the matter is one
that the lawyer iswilling to undertake. Paragraph (b) prohibits the lawyer from using or
revealing that information, except as permitted by Rule 1.9, even if the client or lawyer
decides not to proceed with the representation. The duty exists regardless of how brief the
initial conference may be.

[4] In order to avoid acquiring disqualifying information from a prospective client, a
lawyer considering whether or not to undertake a new matter should limit theinitial
consultation to only such information as reasonably appears necessary for that purpose.
Where the information indicates that a conflict of interest or other reason for
non-representation exists, the lawyer should so inform the prospective client or decline
the representation. If the prospective client wishes to retain the lawyer, and if consent is
possible under Rule 1.7, then consent from all affected present or former clients must be
obtained before accepting the representation.

[9] A lawyer may condition a consultation with a prospective client on the person’s
informed consent that no confidential information disclosed during the consultation will
prohibit the lawyer from representing a different client in the matter. See Rule 1.0(ef) for
the definition of informed consent. If the agreement expressly so provides, the
prospective client may also consent to the lawyer’ s subsequent use of_confidential
information received from the prospective client.

[6] Even in the absence of an agreement, under paragraph (c), the lawyer is not
prohibited from representing a client with interests adverse to those of the prospective
client in the same or a substantially related matter unless the lawyer has received from the
prospective client_confidential information that could be significantly harmful if used in
the matter.

[7] Under paragraph (c), the prohibition in this Rule isimputed to other lawyers as
provided in Rule 1.10, but, under paragraph (d)(1), imputation may be avoided if the
lawyer obtains the informed consent, confirmed in writing, of both the prospective and
affected clients. In the alternative, imputation may be avoided if the conditions of
paragraph (d)(2) are met and all disqualified lawyers are timely screened and written
notice is promptly given to the prospective client. See Rule 1-061.10(ke) (requirements for
screening procedures). Paragraph (d)(2)(i) does not prohibit the screened lawyer from
receiving asaary or partnership share established by prior independent agreement, but
that lawyer may not receive compensation directly related to the matter in which the
lawyer is disqualified.

[8] Notice, including a general description of the subject matter about which the
lawyer was consulted, and of the screening procedures employed, generally should be
given as soon as practicable after the need for screening becomes apparent.



[9] For the duty of competence of alawyer who gives assistance on the merits of a
matter to a prospective client, see Rule 1.1. For alawyer’ s duties when a prospective
client entrusts valuables or papers to the lawyer’s care, see Rule 1.15.

RULE 21: ADVISOR

In representing aclient, alawyer shall exercise independent professional judgment and render
candid advice. In rendering advice, alawyer may refer not only to law but to other considerations
such as moral, economic, socia and political factors, that may be relevant to the client’s
situation.

Comment
Scope of Advice

[1] A client is entitled to straightforward advice expressing the lawyer’ s honest
assessment. Legal advice often involves unpleasant facts and alternatives that a client
may be disinclined to confront. In presenting advice, alawyer endeavorsto sustain the
client’s morale and may put advice in as acceptable aform as honesty permits. However,
alawyer should not be deterred from giving candid advice by the prospect that the advice
will be unpalatable to the client.

[2] Advice couched in narrow legal terms may be of little value to a client, especially
where practical considerations, such as cost or effects on other people, are predominant.
Purely technical legal advice, therefore, can sometimes be inadequate. It is proper for a
lawyer to refer to relevant moral and ethical considerationsin giving advice. Although a
lawyer is not amoral advisor as such, moral and ethical considerations impinge upon
most legal questions and may decisively influence how the law will be applied.

[3] A client may expressly or impliedly ask the lawyer for purely technical advice.
When such arequest is made by a client experienced in legal matters, the lawyer may
accept it at face value. When such arequest is made by a client inexperienced in legal
matters, however, the lawyer’ s responsibility as advisor may include indicating that more
may be involved than strictly legal considerations.

[4] Matters that go beyond strictly legal questions may aso be in the domain of
another profession. Family matters can involve problems within the professional
competence of psychiatry, clinical psychology or social work; business matters can
involve problems within the competence of the accounting profession or of financial
specialists. Where consultation with a professional in another field isitself something a
competent lawyer would recommend, the lawyer should make such a recommendation.
At the same time, alawyer’s advice at its best often consists of recommending a course of
action in the face of conflicting recommendations of experts.

Offering Advice

[9] In general, alawyer is not expected to give advice until asked by the client.
However, when alawyer knows that a client proposes a course of action that is likely to
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result in substantial adverse legal consequences to the client, the lawyer’ s duty to the
client under Rule 1.4 may require that the lawyer offer adviceif the client’s course of
action isrelated to the representation. Similarly, when a matter islikely to involve
litigation, it may be necessary under Rule 1.4 to inform the client of forms of dispute
resolution that might constitute reasonable alternatives to litigation. _See Comment 8 to.
Rule 1.4. A lawyer ordinarily has no duty to initiate investigation of aclient’s affairs or
to give advice that the client has indicated is unwanted, but alawyer may initiate advice
to aclient when doing so appears to be in the client’ s interest.

RULE 2.2: INTERMEDIARY [BELETFEDHN-2002RESERVED]
RULE 2.3: EVALUATION FOR USE BY THIRD PERSONS

@ A lawyer may provide an evaluation of a matter affecting a client for the use of
someone other than the client if;

Q) the lawyer reasonably believes that making the evaluation is compatible
with other aspects of the lawyer’ s relationship with the client:;_and

(b}

(b) Reserved.

(c) Except as disclosure is authorized in connection with areport of an evaluation,
information relating to the evaluation is otherwise protected by Rule 1.6.

Comment
Definition

[1] An eval uatlon may be performed at the client’sdi rectlon GFWhen—Fmpl-tedl—y—

beb_u t for the prl mary purpose of establ |sh| ng mformatl on for the beneflt of th| rd partles
for example, an opinion concerning the title of property rendered at the behest of a vendor
for the information of a prospective purchaser, or at the behest of a borrower for the
information of a prospective lender. In some situations, the evaluation may be required by
agovernment agency; for example, an opinion concerning the legality of the securities
registered for sale under the securities laws. In other instances, the evaluation may be
required by athird person, such as a purchaser of a business.




[2] A legal evaluation should be distinguished from an investigation of a person with
whom the lawyer does not have a client-lawyer relationship. For example, alawyer
retained by a purchaser to analyze a vendor’ s title to property does not have a
client-lawyer relationship with the vendor. So also, an investigation into a person’s affairs
by a government lawyer, or by special counsel employed by the government, is not an
evaluation as that term is used in this Rule. The question is whether the lawyer is retained
by the person whose affairs are being examined. When the lawyer is retained by that
person, the general rules concerning loyalty to client and preservation of confidences
apply, which is not the case if the lawyer is retained by someone else. For thisreason, it is
essential to identify the person by whom the lawyer is retained. This should be made clear
not only to the person under examination, but also to others to whom the results are to be
made available.

Duties Owed to Third Person and Client

[3] When the evaluation is intended for the information or use of athird person, a
legal duty to that person may or may not arise. That legal question is beyond the scope of
this Rule. However, since such an evaluation involves a departure from the normal
client-lawyer relationship, careful analysis of the situation is required. The lawyer must
be satisfied as a matter of professional judgment that making the evaluation is compatible
with other functions undertaken in behalf of the client. For example, if the lawyer is
acting as advocate in defending the client against charges of fraud, it would normally be
incompatible with that responsibility for the lawyer to perform an evaluation for others
concerning the same or arelated transaction. Assuming no such impediment is apparent,
however, the lawyer should advise the client of the implications of the evaluation,
particularly the lawyer’ s responsibilities to third persons and the duty to disseminate the
findings.

Access to and Disclosure of | nformation

[4] The quality of an evaluation depends on the freedom and extent of the
investigation upon which it is based. Ordinarily alawyer should have whatever |atitude of
investigation seems necessary as a matter of professional judgment. Under some
circumstances, however, the terms of the evaluation may be limited. For example, certain
issues or sources may be categorically excluded, or the scope of search may be limited by
time constraints or the noncooperation of persons having relevant information. Any such
limitations that are material to the evaluation should be described in the report. If after a
lawyer has commenced an evaluation, the client refuses to comply with the terms upon
which it was understood the evaluation was to have been made, the lawyer’ s obligations
are determined by law, having reference to the terms of the client’ s agreement and the
surrounding circumstances. In no circumstances is the lawyer permitted to knowingly
make a fal se statement of material fact or law in providing an evaluation under this Rule.
SeeRule4.1.



Financial Auditors’ Requests for Information

[6] When a question concerning the legal situation of aclient arises at the instance of
the client’ s financial auditor and the question is referred to the lawyer, the lawyer’s
response may be made in accordance with procedures recognized in the legal profession.
Such aprocedure is set forth in the American Bar Association Statement of Policy
Regarding Lawyers Responses to Auditors Requests for Information, adopted in 1975.

RULE 2.4: LAWYER SERVING ASTHIRD-PARTY NEUTRAL

@ A lawyer serves as athird-party neutral when the lawyer assists two or more
persons who are not clients of the lawyer to reach aresolution of a dispute or
other matter that has arisen between them. Service as athird-party neutral may
include service as an arbitrator, amediator or in such other capacity as will enable
the lawyer to assist the parties to resolve the matter.

(b) A lawyer serving as athird-party neutral shall inform unrepresented parties that
the lawyer is not representing them. When the lawyer knows or reasonably should
know that a party does not understand the lawyer’ srole in the matter, the lawyer
shall explain the difference between the lawyer’ srole as a third-party neutral and a
lawyer’ s role as one who represents a client.

Comment

[1] Alternative dispute resolution has become a substantial part of the civil justice
system. Aside from representing clients in dispute-resolution processes, lawyers often
serve as third-party neutrals. A third-party neutral is a person, such as a mediator,
arbitrator, conciliator or evaluator, who assists the parties, represented or unrepresented,
in the resolution of adispute or in the arrangement of a transaction. Whether a third-party
neutral serves primarily as afacilitator, evaluator or decisionmaker depends on the
particular process that is either selected by the parties or mandated by a court.

[2] Therole of athird-party neutral is not unique to lawyers, although, in some
court-connected contexts, only lawyers are alowed to servein thisrole or to handle
certain types of cases. In performing thisrole, the lawyer may be subject to court rules or
other law that apply either to third-party neutrals generally or to lawyers serving as
third-party neutrals. Lawyer-neutrals may also be subject to various codes of ethics, such
asthe Code of Ethicsfor Arbitration in Commercial Disputes prepared by ajoint
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committee of the American Bar Association and the American Arbitration Association or
the Model Standards of Conduct for Mediators jointly prepared by the American Bar
Association, the American Arbitration Association and the Society of Professionalsin

Dispute Resolution._In particular, lawyers in Massachusetts may be subject to the
Uniform Rules of Dispute Resolution set forth in Supreme Judicial Court Rule 1:18.

[3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving in thisrole
may experience unique problems as aresult of differences between therole of a
third-party neutral and alawyer’s service as a client representative. The potential for
confusion is significant when the parties are unrepresented in the process. Thus,
paragraph (b) requires alawyer-neutral to inform unrepresented parties that the lawyer is
not representing them. For some parties, particularly parties who frequently use
dispute-resol ution processes, this information will be sufficient. For others, particularly
those who are using the process for the first time, more information will be required.
Where appropriate, the lawyer should inform unrepresented parties of the important
differences between the lawyer’ s role as third-party neutral and alawyer’srole as aclient
representative, including the inapplicability of the attorney-client evidentiary privilege.
The extent of disclosure required under this paragraph will depend on the particular
parties involved and the subject matter of the proceeding, as well as the particular features
of the dispute-resolution process selected.

[4] A lawyer who serves as a third-party neutral subsequently may be asked to serve
as alawyer representing a client in the same matter. The conflicts of interest that arise for
both the individual lawyer and the lawyer’s law firm are addressed in Rule 1.12._See also
Uniform Rule of Dispute Resolution 9(e) set forth in S.J.C. Rule 1.18.

[9] Lawyers who represent clients in aternative dispute-resolution processes are
governed by the Rules of Professional Conduct. When the dispute-resolution process
takes place before atribunal, asin binding arbitration (see Rule 1.0(mp)), the lawyer’s
duty of candor is governed by Rule 3.3. Otherwise, the lawyer’ s duty of candor toward
both the third-party neutral and other partiesis governed by Rule 4.1.

RULE 3.1: MERITORIOUS CLAIMS AND CONTENTIONS

A lawyer shall not bring, continue, or defend a proceeding, or assert or controvert an issue
therein, unlessthereisabasisin law and fact for doing so that is not frivolous, which includes a
good faith argument for an extension, modification or reversal of existing law. A lawyer for the
defendant in a criminal proceeding, or the respondent in a proceeding that could result in
incarceration, may nevertheless so defend the proceeding as to require that every element of the
case be established.

Comment

[1] The advocate has a duty to use legal procedure for the fullest benefit of the
client’s cause, but also aduty not to abuse legal procedure. The law, both procedural and
substantive, establishes the limits within which an advocate may proceed. However, the



law is not always clear and never is static. Accordingly, in determining the proper scope
of advocacy, account must be taken of the law’s ambiguities and potential for change.

[2] Thefiling of an action or defense or similar action taken for aclient is not
frivolous merely because the facts have not first been fully substantiated or because the
lawyer expects to develop vital evidence only by discovery. What is required of lawyers,
however, isthat they inform themselves about the facts of their clients’ cases and the
applicable law and determine that they can make good faith arguments in support of their
clients' positions. Such action is not frivolous even though the lawyer believes that the
client’ s position ultimately will not prevail. The action is frivolous, however, if the client
desires to have the action taken primarily for the purpose of harassing or maliciously
injuring aperson, or if the lawyer is unable either to make a good faith argument on the
merits of the action taken or to support the action taken by a good faith argument for an
extension, modification or reversal of existing law.

[3] The lawyer’ s obligations under this Rule are subordinate to federal or state
constitutional law that entitles a defendant in a criminal matter to the assistance of
counsel in presenting a claim or contention that otherwise would be prohibited by this

Rule._The principle underlying the provision that a criminal defense lawyer may put the
prosecution to its proof in all circumstances often will have equal application to
proceedings in which the involuntary commitment of aclient isin issue.

[4]  Theoption granted to acriminal defense lawyer to defend the proceeding so as to
require proof of every element of acrime does not impose an obligation to do so. Sound
judgment and reasonable trial tactics may reasonably indicate a different course.

RULE 3.2: EXPEDITING LITIGATION

A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the
client.

Comment

[1] Dilatory practices bring the administration of justice into disrepute. Although
there will be occasions when alawyer may properly seek a postponement for personal
reasons, it is not proper for alawyer to routinely fail to expedite litigation solely for the
convenience of the advocates. Nor will afailure to expedite be reasonable if done for the
purpose of frustrating an opposing party’s attempt to obtain rightful redress or repose. It
isnot ajustification that similar conduct is often tolerated by the bench and bar. The
guestion is whether a competent lawyer acting in good faith would regard the course of
action as having some substantial purpose other than delay. Realizing financial or other
benefit from otherwise improper delay in litigation is not a legitimate interest of the
client.

RULE 3.3: CANDOR TOWARD THE TRIBUNAL

@ A lawyer shall not knowingly:
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(b)

(©

(d)

Q) make a fal se statement of fact or law to atribunal or fail to correct afalse
statement of material fact or law previously made to the tribunal by the

lawyer;

2 fail to discloseto the tribunal legal authority in the controlling jurisdiction
known to the lawyer to be directly adverse to the position of the client and
not disclosed by opposing counsel; or

(©)) offer evidence that the lawyer knows to be false., except as provided in
Rule 3.3(e). If alawyer, the lawyer’s client, or awitness called by the

lawyer, has offered material evidence and the lawyer comes to know of its
falsity, the lawyer shall take reasonable remedial measures, including; if
necessary, disclosureto the tribunal. A lawyer may refuse to offer
evidence, other than the testimony of a defendant in a criminal matter, that
the lawyer reasonably believesisfalse.

A lawyer who represents a client in an adjudicative proceeding and who knows
that a person intends to engage, is engaging or has engaged in criminal or
fraudulent conduct related to the proceeding shall take reasonable remedial
measures, including, if necessary, disclosure to the tribunal.

The duties stated in paragraphs (a) and (b) continue to the conclusion of the

proceeding including all appeals, and apply even if compliance requires disclosure
of information otherwise protected by Rule 1.6.

In an ex parte proceeding, alawyer shall inform the tribunal of all material facts
known to the lawyer that will enable the tribunal to make an informed decision,
whether or not the facts are adverse.
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Comment

[1] This Rule governs the conduct of alawyer who is representing aclient in the
proceedings of atribunal. See Rule 1.0(mp) for the definition of “tribunal.” It also applies
when the lawyer is representing a client in an ancillary proceeding conducted pursuant to
the tribunal’ s adjudicative authority, such as a deposition. Thus, for example, paragraph
(a)(3) requires alawyer to take reasonable remedial measures if the lawyer comes to
know that a client who istestifying in a deposition has offered evidence that isfalse.

[2] This Rule sets forth the special duties of lawyers as officers of the court to avoid
conduct that undermines the integrity of the adjudicative process. A lawyer acting as an
advocate in an adjudicative proceeding has an obligation to present the client’s case with
persuasive force. Performance of that duty while maintaining confidences of the client,
however, is qualified by the advocate' s duty of candor to the tribunal. Consequently,
although alawyer in an adversary proceeding is not required to present an impartial
exposition of the law or to vouch for the evidence submitted in a cause, the lawyer must
not allow the tribunal to be misled by false statements of law or fact or evidence that the
lawyer knowsto be false.

Representations by a Lawyer

[3] An advocate is responsible for pleadings and other documents prepared for
litigation, but is usually not required to have personal knowledge of matters asserted
therein, for litigation documents ordinarily present assertions by the client, or by someone
on the client’ s behalf, and not assertions by the lawyer. Compare Rule 3.1. However, an
assertion purporting to be on the lawyer’ s own knowledge, as in an affidavit by the lawyer
or in astatement in open court, may properly be made only when the lawyer knows the
assertion istrue or believes it to be true on the basis of areasonably diligent inquiry.
There are circumstances where failure to make a disclosure is the equivalent of an
affirmative misrepresentation. The obligation prescribed in Rule 1.2(d) not to counsel a
client to commit or assist the client in committing afraud appliesin litigation. Regarding
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compliance with Rule 1.2(d), see the Comment to that Rule. See also the Comment to
Rule 8.4(b).

Legal Argument

[4] Legal argument based on a knowingly false representation of law constitutes
dishonesty toward the tribunal. A lawyer is not required to make a disinterested
exposition of the law, but must recognize the existence of pertinent legal authorities.
Furthermore, as stated in paragraph (a)(2), an advocate has a duty to disclose directly
adverse authority in the controlling jurisdiction that has not been disclosed by the
opposing party. The underlying concept is that legal argument is a discussion seeking to
determine the legal premises properly applicable to the case.

Offering Evidence

[9] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that the lawyer
knows to be false, regardless of the client’s wishes, except as provided in Rule 3.3(€).
This duty is premised on the lawyer’ s obligation as an officer of the court to prevent the
trier of fact from being misled by false evidence. A lawyer does not violate this Rule if
the lawyer offers the evidence for the purpose of establishing its falsity.

m i ween the | 's duty to keep the cli t’r in nfi t| th

) jNi i ' isfalse, the lawyer

should seek to persuade the cllent that the evi dence should not be offered or, if it has been
cter should ' .Ifthepersuasuonls

[8] The prohibition against offering false evidence only appliesif the lawyer knows
that the evidence isfalse. A lawyer’ s reasonable belief that evidence is false does not
preclude its presentation to the trier of fact. A lawyer’s knowledge that evidenceis false,
however, can be inferred from the circumstances. See Rule 1.0(fg). Thus, although a
lawyer should resolve doubts about the veracity of testimony or other evidence in favor of

the client, the lawyer cannot ignore an obvious falsehood._For issues raised by perjury by
iminal defend )
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[9] Although paragraph (a)(3) only prohibits a lawyer from offering evidence the
lawyer knowsto be false, it permits the lawyer to refuse to offer testimony or other proof
that the lawyer reasonably believesisfalse. Offering such proof may reflect adversely on
the lawyer’ s ability to discriminate in the quality of evidence and thusimpair the lawyer’s
effectiveness as an advocate. Because of the special protections historically provided

cri m| nal defendants however thlsRuLede&enet—permm&LaﬁweH&Fetuseieeeﬁeﬁhe

Remedial Measures

[10] Having offered material evidencein the belief that it was true, alawyer may
subsequently come to know that the evidence is false. Or, alawyer may be surprised
when the lawyer’s client, or another witness called by the lawyer, offers testimony the
lawyer knows to be false, either during the lawyer’ s direct examination or in response to
cross-examination by the opposing lawyer. In such situations or if the lawyer knows of
the falsity of testimony elicited from the client during a deposition, the lawyer must take
reasonable remedial measures. In such situations, the advocate’ s proper courseisto
remonstrate with the client confidentially, advise the client of the lawyer’ s duty of candor
to the tribunal and seek the client’ s cooperation with respect to the withdrawal or
correction of the false statements or evidence. If that fails, M
M@Lthe advocate must take further remedia action. H

3.3(e), if withdrawal from the representation is not permitted or will not undo the effect
of the false evidence, the advocate must make such disclosure to the tribunal asis
reasonably necessary to remedy the situation, even if doing so requires the lawyer to
reveal information that otherwise would be protected by Rule 1.6. It is for the tribunal
then to determine what should be done - making a statement about the matter to the trier
of fact, ordering amistrial or perhaps nothing.

[11] Thedisclosureof aclient’s false testimony can result in grave consequences to the
client, including not only a sense of betrayal but also loss of the case and perhaps a
prosecution for perjury. But the alternative is that the lawyer cooperate in deceiving the
court, thereby subverting the truth-finding process which the adversary system is designed
to implement. See Rule 1.2(d). Furthermore, unlessit is clearly understood that the
lawyer will act upon the duty to disclose the existence of false evidence, the client can
simply reject the lawyer’ s advice to reveal the false evidence and insist that the lawyer
keep silent. Thusthe client could in effect coerce the lawyer into being a party to fraud on
the court.

. ! iminal Defend
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Preserving Integrity of Adjudicative Process

[12] Lawyershave aspecial obligation to protect atribunal against criminal or
fraudulent conduct that undermines the integrity of the adjudicative process, such as
bribing, intimidating or otherwise unlawfully communicating with awitness, juror, court
officia or other participant in the proceeding, unlawfully destroying or concealing
documents or other evidence or failing to disclose information to the tribunal when
required by law to do so. Thus, paragraph (b) requires alawyer to take reasonable
remedial measures, including disclosure if necessary, whenever the lawyer knows that a
person, including the lawyer’ s client, intends to engage, is engaging or has engaged in
criminal or fraudulent conduct related to the proceeding.

Duration of Obligation

[13] A practical time limit on the obligation to rectify false evidence or false
statements of law and fact has to be established. The conclusion of the proceedingisa
reasonably definite point for the termination of the obligation. A proceeding has
concluded within the meaning of this Rule when afinal judgment in the proceeding has
been affirmed on appeal or the time for review has passed.

Ex Parte Proceedings

[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the
matters that atribunal should consider in reaching a decision; the conflicting position is
expected to be presented by the opposing party. However, in any ex parte proceeding,
such as an application for atemporary restraining order, thereis no balance of
presentation by opposing advocates. The object of an ex parte proceeding is nevertheless
to yield asubstantially just result. The judge has an affirmative responsibility to accord
the absent party just consideration. The lawyer for the represented party has the
correlative duty to make disclosures of material facts known to the lawyer and that the
lawyer reasonably believes are necessary to an informed decision._Rule 3.3(d) does not

change the rules applicable in situations covered by specific substantive law, such as

presentation of evidence to grand juries, applications for search or other investigative
warrants and the like.

[14A] When adversaries present ajoint petition to atribunal, such as ajoint petition to
approve the settlement of a class action suit or the settlement of a suit involving aminor,
the proceeding loses its adversarial character and in some respects takes on the form of an
ex parte proceeding. The lawyers presenting such ajoint petition thus have the same
duties of candor to the tribunal as lawyers in ex parte proceedings and should be guided
by Rule 3.3(d).

Withdrawal

[15] Normally, alawyer’s compliance with the duty of candor imposed by this Rule
does not require that the lawyer withdraw from the representation of a client whose
interests will be or have been adversely affected by the lawyer’ s disclosure. The lawyer
may, however, be required by Rule 1.16(a) to seek permission of the tribunal to withdraw
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if the lawyer’s compliance with this Rule s duty of candor resultsin such an extreme
deterioration of the client-lawyer relationship that the lawyer can no longer competently
represent the client. Also see Rule 1.16(b) for the circumstances in which alawyer will be
permitted to seek atribunal’s permission to withdraw. In connection with a request for
permission to withdraw that is premised on a client’s misconduct, alawyer may reveal
confidential information relating to the representation only to the extent reasonably
necessary to comply with this Rule or as otherwise permitted by Rule 1.6.

RULE 3.4

FAIRNESS TO OPPOSING PARTY AND COUNSEL

A lawyer shall not:

@

(b)

(©

(d)

(€)

(f)

unlawfully obstruct another party’ s access to evidence or unlawfully alter, destroy,
or conceal adocument or other material having potential evidentiary value. A
lawyer shall not counsel or assist another person to do any such act;

falsify evidence, counsel or assist awitness to testify falsely, or offer an
inducement to awitness that is prohibited by law;

knowingly disobey an obligation under the rules of atribunal; except for an open
refusal based on an assertion that no valid obligation exists;

in pretrial procedure, make a frivolous discovery request or fail to make
reasonably diligent effort to comply with alegally proper discovery request by an

opposing party;
in trialappearing before a tribunal on behalf of aclient:

(1) dateor aludeto any matter that the lawyer does not reasonably believeis
relevant or that will not be supported by admissible evidence;-;

(2)  assert personal knowledge of factsin issue except when testifying asa
witness;; or-state

3 assert a personal opinion asto the justness of a cause, the credibility of a
witness, the culpability of acivil litigant or the guilt or innocence of an
accused:-er, but the lawyer may argue, upon analysis of the evidence, for
any position or conclusion with respect to the matters stated herein;

request a person other than a client to refrain from voluntarily giving relevant
information to another party unless:

Q) the person is arelative or an employee or other agent of aclient; and

2 the lawyer reasonably believes that the person’s interests will not be
adversely affected by refraining from giving such information;



Comment

[1] The procedure of the adversary system contemplates that the evidencein acaseis
to be marshalled competitively by the contending parties. Fair competition in the
adversary system is secured by prohibitions against destruction or conceal ment of
evidence, improperly influencing witnesses, obstructive tactics in discovery procedure,
and the like.

[2] Documents and other items of evidence are often essential to establish aclaim or
defense. Subject to evidentiary privileges, the right of an opposing party, including the
government, to obtain evidence through discovery or subpoenais an important procedural
right. The exercise of that right can be frustrated if relevant material is altered, conceal ed
or destroyed. Applicable law in many jurisdictions makes it an offense to destroy
material for the-purpose of impairing its availability in a pending proceeding or one
whose commencement can be foreseen. Falsifying evidence is also generally a criminal
offense. Paragraph (a) appliesto evidentiary material generally, including computerized
information. Applicable law may permit alawyer to take temporary possession of
physical evidence of client crimes for the purpose of conducting alimited examination
that will not alter or destroy material characteristics of the evidence. In such a case,
applicable law may require the lawyer to turn the evidence over to the police or other
prosecuting authority, depending on the circumstances.

[3] With regard to paragraph (b), itisnot |mproper to pay awﬁn&sse)epens&eepta




[4] Paragraph (f) permits alawyer to advise employees of aclient to refrain from
giving information to another party, for the employees may identify their interests with
those of the client. Seeaso Rule4.2.

51 ragraph (g pa) 3 Witness, Compensati
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government. This Rule is never violated by areport under Rule 8.3 made in good faith

RULE 3.5; IMPARTIALITY AND DECORUM OF THE TRIBUNAL
Recommendation 1 —Model Rule 3.5:
A lawyer shall not:

@ seek to influence ajudge, juror, prospective juror or other official by means
prohibited by law;

(b) communicate ex parte with such a person during the proceeding unless authorized
to do so by law or court order;

(© communicate with ajuror or prospective juror after discharge of the jury if:
Q) the communication is prohibited by law or court order;-e¢
2 the juror has made known to the lawyer a desire not to communicate; or

(©)) the communi cation involves misrepresentation, coercion, duress or
harassment; or

(d) engage in conduct intended to disrupt atribunal.



Comment

[1] Many forms of improper influence upon atribunal are proscribed by criminal law.
Others are specified in S.J.C. Rule 3:09, the ABA-Medel Code of Judicial Conduct, with
which an advocate should be familiar. A lawyer isrequired to avoid contributing to a
violation of such provisions.

[2] During a proceeding alawyer may not communicate ex parte with persons serving
in an officia capacity in the proceeding, such as judges, masters or jurors, unless
authorized to do so by law or court order.

[3] A lawyer may on occasion want to communicate with ajuror or prospective juror
after the jury has been discharged. The lawyer may do so unless the communication is
prohibited by law or a court order but must respect the desire of the juror not to talk with
the lawyer. The lawyer may not engage in improper conduct during the communication.

[4] The advocate’ s function is to present evidence and argument so that the cause may
be decided according to law. Refraining from abusive or obstreperous conduct is a
corollary of the advocate' s right to speak on behalf of litigants. A lawyer may stand firm
against abuse by a judge but should avoid reciprocation; the judge’ s default is no
justification for similar dereliction by an advocate. An advocate can present the cause,
protect the record for subsequent review and preserve professional integrity by patient
firmness no less effectively than by belligerence or theatrics.

[5] The duty to refrain from disruptive conduct applies to any proceeding of a
tribunal, including a deposition. See Rule 1.0(mp).

A lawyer shall not:

@ seek to influence a judge, juror, prospective juror, or other official by means
prohibited by law;

(b) communicate ex parte with such a person during the proceeding unless authorized
to do so by law or court order;

(© engage in conduct intended to disrupt atribunal; or

(d) communicate with a jurer-er-prespectivefurermember of the jury after discharge
of the jury i:
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Comment

[1] Many forms of improper influence upon atribunal are proscribed by criminal law.
Others are specified in S.J.C. Rule 3:09, the ABA-Medel-Code of Judicial Conduct, with
which an advocate should be familiar. A lawyer is required to avoid contributing to a
violation of such provisions.

[2] During a proceeding alawyer may not communicate ex parte with persons serving
in an officia capacity in the proceeding, such as judges, masters or jurors, unless
authorized to do so by law or court order.

[4] The advocate’ s function is to present evidence and argument so that the cause may
be decided according to law. Refraining from abusive or obstreperous conduct isa
corollary of the advocate' s right to speak on behalf of litigants. A lawyer may stand firm
against abuse by ajudge but should avoid reciprocation; the judge’ s default is no
justification for similar dereliction by an advocate. An advocate can present the cause,
protect the record for subsequent review and preserve professional integrity by patient
firmness no less effectively than by belligerence or theatrics:

5] The duty to refrain from disruptive conduct applies to any proceeding of a
tribunal, including a deposition. See Rule 1.0(mp).

RULE 3.6: TRIAL PUBLICITY
@ A lawyer who is participating or has participated in the investigation or litigation
of amatter shall not make an extrgjudicial statement that the lawyer knows or
reasonably should know will be disseminated by means of public communication

and will have a substantial likelihood of materially prejudicing an adjudicative
proceeding in the matter.

(b) Notwithstanding paragraph (a), alawyer may state:
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(1)

)
3
(4)
()

(6)

(7)

the claim, offense, or defense involved, and, except when prohibited by
law, the identity of the personsinvolved,;

the information contained in a public record,;
that an investigation of athe matter isin progress;
the scheduling or result of any step in litigation;

arequest for assistance in obtaining evidence and information necessary
thereto;

awarning of danger concerning the behavior of a person involved, when
there isreason to believe that there exists the likelihood of substantial
harm to an individual or to the public interest; and

inacriminal case, in addition to subparagraphs (1) through (6):

() the identity, residence, occupation, and family status of the
accused;

(i) if the accused has not been apprehended, information necessary to
aid in apprehension of that person;

(iii)  thefact, time, and place of arrest; and

(iv)  theidentity of investigating and arresting officers or agencies and
the length of the investigation.

(c) Notwithstanding paragraph (a), alawyer may make a statement that a reasonable
lawyer would believe is required to protect a client from the substantial undue
prejudicial effect of recent publicity not initiated by the lawyer or the lawyer’s
client. A statement made pursuant to this paragraph shall be limited to such
information as is necessary to mitigate the recent adverse publicity.

(d) No lawyer associated in afirm or government agency with alawyer subject to
paragraph (a) shall make a statement prohibited by paragraph (a).

(© This rule does not preclude alawyer from replying to charges of misconduct
publicly made against him or her or from participating in the proceedings of a
legislative, administrative, or other investigative body.

Comment

[1] It is difficult to strike a balance between protecting the right to afair trial and
safeguarding the right of free expression. Preserving theright to afair trial necessarily
entails some curtailment of the information that may be disseminated about a party prior
totria, particularly where trial by jury isinvolved. If there were no such limits, the result
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would be the practical nullification of the protective effect of the rules of forensic
decorum and the exclusionary rules of evidence. On the other hand, there are vital social
interests served by the free dissemination of information about events having legal
consequences and about legal proceedings themselves. The public has aright to know
about threats to its safety and measures aimed at assuring its security. It also has a
legitimate interest in the conduct of judicial proceedings, particularly in matters of
general public concern. Furthermore, the subject matter of legal proceedingsis often of
direct significance in debate and deliberation over questions of public policy.

[2] Specid rules of confidentiality may validly govern proceedings in juvenile,
domestic relations and mental disability proceedings, and perhaps other types of
litigation. Rule 3.4(c) requires compliance with such rules.

[3] The Rule sets forth a basic general prohibition against alawyer’s making
statements that the lawyer knows or should know will have a substantial likelihood of
materially prejudicing an adjudicative proceeding. Recognizing that the public value of
informed commentary is great and the likelihood of prejudice to a proceeding by the
commentary of alawyer who is not involved in the proceeding is small, the ruteRule
applies only to lawyers who are, or who have been involved in the investigation or
litigation of acase, and their associates.

[4] Paragraph (b) identifies specific matters about which alawyer’ s statements would
not ordinarily be considered to present a substantial likelihood of material prejudice, and
should not in any event be considered prohibited by the general prohibition of paragraph
(a). Paragraph (b) is not intended to be an exhaustive listing of the subjects upon which a
lawyer may make a statement, but statements on other matters may be subject to

paragraph (a).

[9] There are, on the other hand, certain subjects that are more likely than not to have
amaterial prejudicial effect on a proceeding, particularly when they refer to a civil matter
triableto ajury, acriminal matter, or any other proceeding that could result in
incarceration. These subjects relate to:

Q) the character, credibility, reputation or criminal record of a party, suspect
in acriminal investigation or witness, or the identity of awitness, or the
expected testimony of a party or witness;

2 inacriminal case or proceeding that could result in incarceration, the
possibility of apleaof guilty to the offense or the existence or contents of
any confession, admission, or statement given by a defendant or suspect or
that person’srefusal or failure to make a statement;

3 the performance or results of any examination or test or the refusal or
failure of a person to submit to an examination or test, or the identity or
nature of physical evidence expected to be presented;

4 any opinion as to the guilt or innocence of a defendant or suspect in a
criminal case or proceeding that could result in incarceration;
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5) information that the lawyer knows or reasonably should know islikely to
be inadmissible as evidence in atrial and that would, if disclosed, create a
substantial risk of prejudicing an impartial trial; or

(6) the fact that a defendant has been charged with a crime, unlessthereis
included therein a statement explaining that the charge is merely an
accusation and that the defendant is presumed innocent until and unless
proven guilty.

[6] Another relevant factor in determining prejudice is the nature of the proceeding
involved. Criminal jury trials will be most sensitive to extrajudicial speech. Civil trials
may be less sensitive. Non-jury hearings and arbitration proceedings may be even less
affected. The Rule will still place limitations on prejudicial comments in these cases, but
the likelihood of prejudice may be different depending on the type of proceeding.

[7] Finally, extrgjudicia statements that might otherwise raise a question under this
Rule may be permissible when they are made in response to statements made publicly by
another party, another party’s lawyer, or third persons, where a reasonable lawyer would
believe a public response is required in order to avoid prejudice to the lawyer’ s client.
When prejudicial statements have been publicly made by others, responsive statements
may have the salutary effect of lessening any resulting adverse impact on the adjudicative
proceeding. Such responsive statements should be limited to contain only such
information as is necessary to mitigate undue prejudice created by the statements made by
others.

[7A] Inmaking the statements permitted by paragraph (e), al er must safequard
confidential information relating to the representation of aclient as required by Rule 1.6.

[8] See Rule 3.8(f) for additional duties of prosecutors in connection with
extrgjudicia statements about criminal proceedings.

RULE3.7: LAWYERASWITNESS

@ A lawyer shall not act as advocate at atria in which the lawyer islikely to be a
necessary witness unless:

Q) the testimony relates to an uncontested issue;

2 the testimony relates to the nature and value of legal services rendered in
the case; or

3 disqualification of the lawyer would work substantial hardship on the
client.

(b) A lawyer may act as advocate in atrial in which another lawyer in the lawyer’s
firmislikely to be called as awitness unless precluded from doing so by Rule 1.7
or Rule 1.9.



Comment

[1] Combining the roles of advocate and witness can prejudice the tribunal and the
opposing party and can aso involve a conflict of interest between the lawyer and client.

Advocate-Witness Rule

[2] Thetribunal-haspreper-ebjection-when-the trier of fact may be confused or misled
by alawyer serving as both advocate and witness. The eppesiig-party-has-proper-
obtection-wherethe-combination of roles may also prejudice thatanother party’ srightsin
the litigation. A witnessisrequired to testify on the basis of personal knowledge, while
an advocate is expected to explain and comment on evidence given by others. It may not
be clear whether a statement by an advocate-witness should be taken as proof or as an
analysis of the proof.

[3] To protect the tribunal, paragraph (a) prohibits alawyer from simultaneously
serving as advocate and necessary witness except in those circumstances specified in
paragraphs (a)(1) through (a)(3). Paragraph (a)(1) recognizes that if the testimony will be
uncontested, the ambiguitiesin the dual role are purely theoretical. Paragraph (a)(2)
recognizes that where the testimony concerns the extent and value of legal services
rendered in the action in which the testimony is offered, permitting the lawyers to testify
avoids the need for a second trial with new counsel to resolve that issue. Moreover, in
such a situation the judge has firsthand knowledge of the matter in issue; hence, thereis
less dependence on the adversary process to test the credibility of the testimony._This

Rule does not prohibit the lawyer from acting as awitness if the lawyer is a party to the
action and is appearing pro se.

[4] Apart from these two exceptions, paragraph (a)(3) recognizes that abalancing is
required between the interests of the client and those of the tribuna and the opposing
party. Whether the tribunal is likely to be misled or the opposing party islikely to suffer
prejudice depends on the nature of the case, the importance and probabl e tenor of the
lawyer’ s testimony, and the probability that the lawyer’ s testimony will conflict with that
of other witnesses. Even if thereisrisk of such prejudice, in determining whether the
lawyer should be disqualified, due regard must be given to the effect of disqualification
on the lawyer’s client. It is relevant that one or both parties could reasonably foresee that

the Iawyer Would probably be awﬂness Iheeenﬂmke#mt&eﬂ—pmml&s&a&e&n%

[9] Because the tribunal is not likely to be misled when alawyer acts as advocatein a
trial in which another lawyer in the lawyer’s firm will testify as a necessary witness,
paragraph (b) permits the lawyer to do so except in situations involving a conflict of
interest.

Conflict of Interest

[6] In determining if it is permissible to act as advocate in atria in which the lawyer
will be a necessary witness, the lawyer must also consider that the dual role may giverise
to aconflict of interest that will require compliance with Rules 1.7 or 1.9. For example, if
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thereislikely to be substantial conflict between the testimony of the client and that of the
lawyer; the representation involves a conflict of interest that requires compliance with
Rule 1.7. Thiswould be true even though the lawyer might not be prohibited by
paragraph (a) from simultaneously serving as advocate and witness because the lawyer’s
disgualification would work a substantial hardship on the client. Similarly, alawyer who
might be permitted to simultaneously serve as an advocate and a witness by paragraph
(a)(3) might be precluded from doing so by Rule 1.9. The problem can arise whether the
lawyer is called as awitness on behalf of the client or is called by the opposing party.
Determining whether or not such a conflict existsis primarily the responsibility of the
lawyer involved. If thereisaconflict of interest, the lawyer must secure the client’s
informed consent, confirmed in writing. In some cases, the lawyer will be precluded
from seeking the client’s consent. See Rule 1.7. See Rule 1.0(bc) for the definition of
“confirmed in writing” and Rule 1.0(&f) for the definition of “informed consent.”

[7] Paragraph (b) provides that alawyer is not disqualified from serving as an
advocate because a lawyer with whom the lawyer is associated in afirm is precluded from
doing so by paragraph (a). If, however, the testifying lawyer would also be disqualified by
Rule 1.7 or Rule 1.9 from representing the client in the matter, other lawyersin the firm
will be precluded from representing the client by Rule 1.10 unless the client gives
informed consent under the conditions stated in Rule 1.7.

RULE 3.8: SPECIAL RESPONSIBILITIESOF A PROSECUTOR
The prosecutor in acriminal case shall:

@ refrain from prosecuting or threatening to prosecute a charge that the prosecutor
knows is not supported by probable cause;

(b) make reasonable efforts to assure that the accused has been advised of the right to,
and the procedure for obtaining, counsel and has been given reasonable
opportunity to obtain counsel;

(c) not seek to obtain from an unrepresented accused awaiver of important pretrial
rights, such astheright to a preliminary hearing, unless a court first has obtained

from the accused aknowing and intelligent written waiver of counsel;

(d) make timely disclosure to the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates the offense,
and, in connection with sentencing, disclose to the defense and to the tribunal all
unprivileged mitigating information known to the prosecutor, except when the
prosecutor isrelieved of this responsibility by a protective order of the tribunal;

(e not subpoena alawyer in agrand jury or other criminal proceeding to present
evidence about a past or present client unless:

(1)  theprosecutor reasonably believes:



(f)

(9)

(la)

(hi)

(31)) theinformation sought is not protected from disclosure by any
applicable privilege;

(2il) theevidence sought is essential to the successful completion of an
ongoing investigation or prosecution; and

(3iil) thereisno other feasible alternative to obtain the information;_and

(2)  theprosecutor obtains prior judicial approval after an opportunity for an
adversarial proceeding;

except for statements that are necessary to inform the public of the nature and
extent of the prosecutor’ s action and that serve alegitimate law enforcement
purpose, refrain from making extrgjudicial comments that have a substantial
likelihood of heightening public condemnation of the accused and exercise
reasonabl e care to prevent investigators, law enforcement personnel, employees or
other persons assisting or associated with the prosecutor in acriminal case from
making an extrgjudicial statement that the prosecutor would be prohibited from
making under Rule 3.6 or thisRule;;

not intentionally avoid pursuit of evidence because the prosecutor believes it will
damage the prosecution’ s case or aid the accused.

When a prosecutor knows of new, credible and material evidence creating a
reasonable likelihood that a convicted defendant did not commit an offense of
which the defendant was convicted, the prosecutor shall:

Q) promptly disclose that evidence to an appropriate court or authority, and
2 if the conviction was obtained in the prosecutor’ s jurisdiction,

(1) promptly disclose that evidence to the defendant unless a court
authorizes delay, and

(i) undertake further investigation, or make reasonable efforts to cause
an investigation, to determine whether the defendant was convicted
of an offense that the defendant did not commit.

When a prosecutor knows of clear and convincing evidence establishing that a
defendant in the prosecutor’ s jurisdiction was convicted of an offense that the
defendant did not commit, the prosecutor shall seek to remedy the conviction.

Comment

[1]

A prosecutor has the responsibility of a minister of justice and not ssmply that of

an advocate. This responsibility carries with it specific obligations to see that the
defendant is accorded procedural justice-and, that guilt is decided upon the basis of
sufficient evidence, and that special precautions are taken to prevent and to rectify the
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conviction of mnocent persons. lhe@etentef—manelatememedtal—eetlemsemattepeﬁ

aneLeleﬁense Competent representatl on of the sever:erghtyggvgnmi may reqw rea
prosecutor to undertake some procedural and remedial measures as a matter of obligation.
Applicable law may require other measures by the prosecutor and knowing disregard of
those obligations or a systematic abuse of prosecutorial discretion could constitute a
violation of Rule 8.4.

appeari ng pro seW|th the approval of the tr| bunal Nor does it forbld the lawful
guestioning of an uncharged suspect who has knowingly waived the rights to counsel and
silence.

[3] The exception in paragraph (d) recognizes that a prosecutor may seek an
appropriate protective order from the tribunal if disclosure of information to the defense
could result in substantial harm to an individual or to the public interest.

[4] Paragraph (e) isintended to limit the issuance of lawyer subpoenasin grand jury
and other criminal proceedings to those situations in which there is a genuine need to
intrude into the client-lawyer relationship.

[5] Paragraph (f) supplements Rule 3.6, which prohibits extrgjudicial statements that
have a substantial likelihood of prejudicing an adjudicatory proceeding. In the context of
acriminal prosecution, a prosecutor’s extragjudicia statement can create the additional
problem of increasing public condemnation of the accused. Although the announcement
of an indictment, for example, will necessarily have severe consequences for the accused,
aprosecutor can, and should, avoid comments which have no legitimate law enforcement
purpose and have a substantial likelihood of increasing public opprobrium of the accused.
Nothing in this Comment is intended to restrict the statements which a prosecutor may
make which comply with Rule 3.6(b) or 3.6(c).

[6] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which relate to
responsibilities regarding lawyers and nonlawyers who work for or are associated with
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the lawyer’ s office. Paragraph (f) reminds the prosecutor of the importance of these
obligations in connection with the unigque dangers of improper extrajudicial statementsin
acriminal case. In addition, paragraph (f) requires a prosecutor to exercise reasonable
care to prevent persons assisting or associated with the prosecutor from making improper
extrgjudicia statements, even when such persons are not under the direct supervision of
the prosecutor. Ordinarily, the reasonable care standard will be satisfied if the prosecutor
issues the appropriate cautions to law- enforcement personnel and other relevant
individuals.

[7] When a prosecutor knows of new, credible and material evidence creating a
reasonabl e likelihood that a person outside the prosecutor’ s jurisdiction was convicted of
acrime that the person did not commit, paragraph (gh) requires prompt disclosure to the
court or other appropriate authority, such as the chief prosecutor of the jurisdiction where
the conviction occurred. If the conviction was obtained in the prosecutor’s jurisdiction,
paragraph (gh) requires the prosecutor to examine the evidence and undertake further
investigation to determine whether the defendant tswas in fact tanrecentwrongful ly
convicted, or make reasonabl e efforts to cause another appropriate authority to undertake
the necessary investigation, and to promptly disclose the evidence to the court and, absent
court-authorized delay, to the defendant. Consistent with the objectives of Rules 4.2 and
4.3, disclosure to arepresented defendant must be made through the defendant’ s counsel,
and, in the case of an unrepresented defendant, would ordinarily be accompanied by a
request to a court for the appointment of counsel to assist the defendant in taking such
legal measures as may be appropriate.

[8] Under paragraph (hi), once the prosecutor knows of clear and convincing evidence
that the defendant was convicted of an offense that the defendant did not commit, the
prosecutor must seek to remedy the conviction. Necessary steps may include disclosure of
the evidence to the defendant, requesting that the court appoint counsel for an
unrepresented indigent defendant and, where appropriate, notifying the court that the
prosecutor has knowledge that the defendant did not commit the offense of which the
defendant was convicted.

[9] A prosecutor’ s independent judgment, made in good faith, that the new evidence
isnot of such nature asto trigger the obligations of sections (gh) and (ki), though
subsequently determined to have been erroneous, does not constitute a violation of this
Rule.

RULE 3.9: ADVOCATE IN NONADJUDICATIVE PROCEEDINGS

A lawyer representing a client before a legislative body or administrative agency in a
nonadj udicative proceeding shall disclose that the appearance isin arepresentative capacity and
shall conform to the provisions of Rules 3.3(a) through (c), 3.4(a) through (c), and 3-5:3.5[(a)

through ()] &,

11f Model Rule 3.5 is adopted, no reference to the subsections of Rule 3.5 is necessary.
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Comment

[1] In representation before bodies such as legislatures, municipal councils, and
executive and administrative agencies acting in arule-making or policy-making capacity,
lawyers present facts, formulate issues and advance argument in the matters under
consideration. The decision-making body, like a court, should be able to rely on the
integrity of the submissions madetoit. A lawyer appearing before such a body must deal
with it honestly and in conformity with applicable rules of procedure. See Rules 3.3(a)

through (c), 3.4(a) through (c) and 3:5.3.5[(a) through (c)].

[2] Lawyers have no exclusive right to appear before nonadjudicative bodies, as they
do before a court. The requirements of this Rule therefore may subject lawyersto
regul ations inapplicable to advocates who are not lawyers. However, legislatures and
administrative agencies have aright to expect lawyersto deal with them as they deal with
courts.

[3] This Rule only applies when alawyer represents a client in connection with an
official hearing or meeting of a governmental agency or alegidlative body to which the
lawyer or the lawyer’s client is presenting evidence or argument. It does not apply to
representation of aclient in anegotiation or other bilateral transaction with a
governmental agency or in connection with an application for-a license or other privilege
or the client’s compliance with generally applicable reporting requirements, such as the-
filing of income- tax returns. Nor does it apply to the representation of aclient in
connection with an investigation or examination of the client’s affairs conducted by
government investigators or examiners. Representation in such mattersis governed by
Rules 4.1 through 4.4.

[4]  Unless otherwise expressly prohibited, ex parte contacts with legislators and other
persons acting in alegislative capacity are not prohibited.

RULE4.1: TRUTHFULNESSIN STATEMENTSTO OTHERS
In the course of representing a client alawyer shall not knowingly:
@ make a fal se statement of material fact or law to athird person; or
(b) fail to disclose amaterial fact to athird person when disclosure is necessary to
avoid assisting acrimina or fraudulent act by a client, unless disclosureis
prohibited by Rule 1.6.
Comment

Misrepresentation

[1] A lawyer isrequired to be truthful when dealing with others on a client’s behalf,
but generally has no affirmative duty to inform an opposing party of relevant facts. A
misrepresentation can occur if the lawyer incorporates or affirms a statement of another
person that the lawyer knowsisfalse. Misrepresentations can also occur by partialy true
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but misleading statements or omissions that are the equivalent of affirmative false
statements. For dishonest conduct that does not amount to afalse statement or for
misrepresentations by alawyer other than in the course of representing a client, see Rule
8.4.

Statements of Fact

[2] This Rule refers to statements of fact. Whether a particular statement should be
regarded as one of fact can depend on the circumstances. Under generally accepted
conventions in negotiation, certain types of statements ordinarily are not taken as
statements of material fact. Estimates of price or value placed on the subject of a
transaction and a party’ s intentions as to an acceptabl e settlement of a claim are ordinarily
in this category, and so is the existence of an undisclosed principal except where
nondisclosure of the principal would constitute fraud. Lawyers should be mindful of their
obligations under applicable law to avoid criminal and tortious misrepresentation.

Crimeor Fraud by Client

[3] Under Rule 1.2(d), alawyer is prohibited from counseling or assisting aclient in
conduct that the lawyer knows s criminal or fraudulent. Paragraph (b) states a specific
application of the principle set forth in Rule 1.2(d) and addresses the situation where a
cllent S crl me or fraud takes the form of alieor mlsrepresentatl on. Q%dmapkly—aJawer—

@gm substantlve law may reqw rea Iawyer to d| scl osecertain | nformatlon
Fde&mg%ﬂqe{epm%anemo av0|d bel ng deemed tehaveMg asssted the client's

cr| me or fraud
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RULE 42: COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, alawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.

Comment

[1] This Rule contributes to the proper functioning of the legal system by protecting a
person who has chosen to be represented by alawyer in a matter against possible
overreaching by other lawyers who are participating in the matter, interference by those
lawyers with the client-lawyer relationship and the uncounselled disclosure of
confidential information relating to the representation.

[2] This Rule applies to communications with any person who is represented by
counsel concerning the matter to which the communication relates.

[3] The Rule applies even though the represented person initiates or consents to the
communication. A lawyer must immediately terminate communication with a person if;-

after-commencing-communication; the lawyer learns that the person is one with whom

communication is not permitted by this Rule.

[4] This Rule does not prohibit communication with a represented person, or an
employee or agent of such a person, concerning matters outside the representation. For
example, the existence of a controversy between a government agency and a private party,
or between two organizations, does not prohibit alawyer for either from communicating
with nonlawyer representatives of the other regarding a separate matter. Nor does this
Rule preclude communication with a represented person who is seeking advice from a

lawyer Who Is not otherwrse repr@entr ng a clrent inthe matter A—Lewyer—meynetemakea
A

Partresto a matter may communlcate di rectly with ea:h other and a Iawyer is not
prohibited from advising a client concerning a communication that the client islegally

entitled to make. _A lawyer may not, however, make a communication prohibited by this
Rule through the acts of another. See Rule 8.4(a). Also, alawyer having independent

justification or legal authorization for communicating wrth arepresented person is
permitted to do so. Xamj J Jld prepare and N defau '
writt requir hl h t A fth L

[9] Communications authorized by law may include communications by alawyer on
behalf of aclient who is exercising a constitutional or other legal right to communicate
with the government. Communications authorized by law may also include investigative
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activities of lawyers representing governmental entities, directly or through investigative
agents, prior to the commencement of criminal or civil enforcement proceedings. When
communicating with the accused in a criminal matter, a government lawyer must comply
with this Rule in addition to honoring the constitutional rights of the accused. The fact
that a communication does not violate a state or federal constitutional right isinsufficient
to establish that the communication is permissible under this Rule.

[6] A lawyer who is uncertain whether a communication with a represented person is
permissible may seek a court order. A lawyer may also seek a court order in exceptional
circumstances to authorize a communication that would otherwise be prohibited by this
Rule, for example, where communication with a person represented by counsel is
necessary to avoid reasonably certain injury.

I n the caseof a repr@ented organl zatl on, this Rule prohibits communi catl ons with-

a Ne-orada A QS - a’ a a'a ! alala¥ alidala'

eﬂmﬂal—HabrLHy n r@resentatl on onl¥ W|th those @ents or emgl o¥e% who exercise
managerial responsibility in the matter, who are alleged to have committed the wrongful
acts at issue in the litigation, or who have authority on behalf of the organization to make
decisions about the course of the litigation. Consent of the organization’s lawyer is not
required for communication with aformer constituent. If a constituent of the
organization is represented in the matter by his or her own counsel, the consent by that
counsel to acommunication will be sufficient for purposes of this Rule. Compare Rule
3.4(f). In communicating with a current or former constituent of an organization, a
lawyer must not use methods of obtaining evidence that violate the legal rights of the
organization. See Rule 4.4.

[8] The prohibition on communications with a represented person only appliesin
circumstances where the lawyer knows that the person isin fact represented in the matter
to be discussed. This means that the lawyer has actual-knowledge of the fact of the
representation; but such actual-knowledge may be inferred from the circumstances. See
Rule 1.0(fg). Thus, the lawyer cannot evade the requirement of obtaining the consent of
counsel by closing eyes to the obvious.

[9] In the event the person with whom the lawyer communicates is not known to be
represented by counsel in the matter, the lawyer’ s communications are subject to Rule
4.3.

RULE 43: DEALING WITH UNREPRESENTED PERSON

In dealing on behalf of aclient with a person who is not represented by counsel, alawyer shall
not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should
know that the unrepresented person misunderstands the lawyer’ srole in the matter, the lawyer
shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give legal
advice to an unrepresented person, other than the advice to secure counsdl, if the lawyer knows or
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reasonably should know that the interests of such a person are or have a reasonable possibility of
being in conflict with the interests of the client.

Comment

[1] An unrepresented person, particularly one not experienced in dealing with legal
matters, might assume that alawyer is disinterested in loyalties or is a disinterested
authority on the law even when the lawyer represents aclient. In order to avoid a
misunderstanding, alawyer will typically need to identify the lawyer’s client and, where
necessary, explain that the client has interests opposed to those of the unrepresented
person. For misunderstandings that sometimes arise when alawyer for an organization
deals with an unrepresented constituent, see Rule 1.13(f).

[2] The Rule distinguishes between situations involving unrepresented persons whose
interests may be adverse to those of the lawyer’s client and those in which the person’s
interests are not in conflict with the client’s. In the former situation, the possibility that
the lawyer will compromise the unrepresented person’ s interests is so great that the Rule
proh| bltsthe g|V| ng of any adwce apart from the advice to obta| n counsel. Whethepac

OCCUF. ThIS Rul e does not prohl blt alawyer from negotl ating the terms of atransaction or
settling a dispute with an unrepresented person. So long as the lawyer has explained that
the lawyer represents an adverse party and is not representing the person, the lawyer may
inform the person of the terms on which the lawyer’s client will enter into an agreement
or settle amatter, prepare documents that require the person’s signature and explain the
lawyer’s own view of the meaning of the document or the lawyer’s view of the
underlying legal obligations.

RULE 4.4 RESPECT FOR RIGHTS OF THIRD PERSONS

@ In representing a client, alawyer shall not use means that have no substantial
purpose other than to embarrass, delay, or burden athird person, or use methods
of obtaining evidence that violate the legal rights of such a person.

(b) A lawyer who receives a document or electronically stored information relating to
the representation of the lawyer’s client and knows or reasonably should know
that the document or electronically stored information was inadvertently sent shall
promptly notify the sender.

Comment

[1] Responsibility to a client requires alawyer to subordinate the interests of othersto
those of the client, but that responsibility does not imply that alawyer may disregard the
rights of third persons. It isimpractical to catalogue all such rights, but they include legal
restrictions on methods of obtaining evidence from third persons and unwarranted
intrusions into privileged relationships, such as the client-lawyer relationship.
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[2] Paragraph (b) recognizes that |awyers sometimes receive a document or
electronically stored information that was mistakenly sent or produced by opposing
parties or their lawyers. A document or electronically stored information is inadvertently
sent when it is accidentally transmitted, such as when an email or letter is misaddressed
or adocument or electronically stored information is accidentally included with
information that was intentionally transmitted. If alawyer knows or reasonably should
know that such a document or electronically stored information was sent inadvertently,
then this Rule requires the lawyer to promptly notify the sender in order to permit that
person to take protective measures. Whether the lawyer is required to take additional
steps, such as returning or deleting the document or electronically stored information, isa
matter of law beyond the scope of these Rules, asis the question of whether the
privileged status of a document or electronically stored information has been waived.
Similarly, this Rule does not address the legal duties of alawyer who receives a document
or electronically stored information that the lawyer knows or reasonably should know
may have been inappropriately obtained by the sending person. For purposes of this Rule,
“document or electronically stored information” includes--adéditionte paper documents,
email and other forms of electronically stored information, including embedded data
(commonly referred to as “ metadata’), that is subject to being read or put into readable
form. Metadata in electronic documents creates an obligation under this Rule only if the
receiving lawyer knows or reasonably should know that the metadata was inadvertently
sent to the receiving lawyer.

[3] Some lawyers may choose to return a document or delete el ectronically stored
information unread, for example, when the lawyer learns before receiving it that it was
inadvertently sent. Where alawyer is not required by applicable law to do so, the decision
to voluntarily return such a document or delete electronically stored information is a
matter of professional judgment ordinarily reserved to the lawyer. See Rules 1.2 and 1.4.

RULE 5.1 RESPONSIBILITIES OF PARTNERS, MANAGERS; AND
SUPERVISORY LAWYERS

€) A partner in alaw firm, and alawyer who individually or together with other
lawyers possesses comparable manageria authority in alaw firm, shall make
reasonabl e efforts to ensure that the firm has in effect measures giving reasonable
assurance that all lawyersin the firm conform to the Rules of Professional
Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall make
reasonabl e efforts to ensure that the other lawyer conforms to the Rules of
Professional Conduct.

(c) A lawyer shall be responsible for another lawyer’ s violation of the Rules of
Professional Conduct if:

Q) the lawyer orders or, with knowledge of the specific conduct, ratifies the
conduct involved; or
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2 the lawyer is a partner or has comparable managerial authority in the law
firm in which the other lawyer practices, or has direct supervisory
authority over the other lawyer, and knows of the conduct at atime when
its consequences can be avoided or mitigated but fails to take reasonable
remedial action.

(d  Alaw firm shall make reasonable efforts to ensure that: (1) al lawyersin the firm
conform to the Rules of Professional Conduct; and (2) the lawyersin the firm are
subject to adequate supervision that is reasonable under the circumstances.

Comment

[1] Paragraph (a) applies to lawyers who have managerial authority over the
professional work of afirm. See Rule 1.0(ed). Thisincludes members of a partnership,
the shareholdersin alaw firm organized as a professional corporation, and members of
other associations authorized to practice law; lawyers having comparable managerial
authority in alegal services organization or alaw department of an enterprise or
government agency; and lawyers who have intermediate manageria responsibilitiesin a
firm. Paragraph (b) applies to lawyers who have supervisory authority over the work of
other lawyersin afirm.

[2] Paragraph (a) requires lawyers with managerial authority within afirm to make
reasonabl e efforts to establish interna policies and procedures designed to provide
reasonabl e assurance that all lawyersin the firm will conform to the Rules of Professional
Conduct. Such policies and procedures include those designed to detect and resolve
conflicts of interest, identify dates by which actions must be taken in pending matters,
account for client funds and property and ensure that inexperienced lawyers are properly
supervised.

[3] Other measures that may be required to fulfill the responsibility prescribed in
paragraph (a) can depend on the firm'’s structure and the nature of its practice. In asmall
firm of experienced lawyers, informal supervision and periodic review of compliance
with the required systems ordinarily will suffice. In alarge firm, or in practice situations
in which difficult ethical problems frequently arise, more elaborate measures may be
necessary. Some firms, for example, have a procedure whereby junior lawyers can make
confidential referral of ethical problems directly to a designated senior partner or specid
committee. See Rule 5.2. Firms, whether large or small, may also rely on continuing legal
education in professional ethics. In any event, the ethical atmosphere of afirm can
influence the conduct of all its members, and the partners may not assume that all lawyers
associated with the firm will inevitably conform to the Rules.

[4] Paragraph (c) expresses a general principle of personal responsibility for acts of
another. See also Rule 8.4(a).

[9] Paragraph (c)(2) defines the duty of a partner or other lawyer having comparable

managerial authority in alaw firm, aswell as alawyer who has direct supervisory
authority over performance of specific legal work by another lawyer. Whether a lawyer
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has supervisory authority in particular circumstances is a question of fact. Partners and
lawyers with comparabl e authority have at least indirect responsibility for all work being
done by the firm, while a partner or manager in charge of a particular matter ordinarily
also has supervisory responsibility for the work of other firm lawyers engaged in the
matter. Appropriate remedial action by a partner or managing lawyer would depend on
the immediacy of that lawyer’ s involvement and the seriousness of the misconduct. A
supervisor is required to intervene to prevent avoidable consequences of misconduct if
the supervisor knows that the misconduct occurred. Thus, if a supervising lawyer knows
that a subordinate misrepresented a matter to an opposing party in negotiation, the
supervisor as well as the subordinate has a duty to correct the resulting misapprehension.

[6] Professional misconduct by alawyer under supervision could revea aviolation of
paragraph (b) on the part of the supervisory lawyer even though it does not entail a
violation of paragraph (c) because there was no direction, ratification or knowledge of the
violation.

[7] Apart from this Rule and Rule 8.4(a), alawyer does not have disciplinary liability
for the conduct of a partner, associate or subordinate. Whether alawyer may be liable
civilly or criminaly for another lawyer’s conduct is a question of law beyond the scope of
these Rules.

[8] The duties imposed by this Rule on managing and supervising lawyers do not alter
the personal duty of each lawyer in afirm to abide by the Rules of Professional Conduct.
See Rule 5.2(a).

9 Paragraph (d) imposes responsibilities on law firms, as entities, to make

reasonabl e efforts to ensure that all lawyers in the firm comply with the Rules of
Professional Conduct and that lawyersin the firm are subject to supervision that is
reasonable under the circumstances. Paragraph (d) is not intended to substitute for
individual discipline and does not alleviate the responsibility of lawyers with
Mmanagement or supervisory authority to comply with their responsibilities under
paragraphs (a)-(c).

RULE 5.2: RESPONSIBILITIESOF A SUBORDINATE LAWYER

@ A lawyer is bound by the Rules of Professional Conduct notwithstanding that the
lawyer acted at the direction of another person.

(b) A subordinate lawyer does not violate the Rules of Professional Conduct if that
lawyer acts in accordance with a supervisory lawyer’ s reasonable resolution of an
arguable question of professional duty.

Comment

[1] Although alawyer is not relieved of responsibility for aviolation by the fact that
the lawyer acted at the direction of a supervisor, that fact may be relevant in determining
whether alawyer had the knowledge required to render conduct a violation of the Rules.
For example, if asubordinate filed a frivolous pleading at the direction of a supervisor,
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the subordinate would not be guilty of a professional violation unless the subordinate
knew of the document’ s frivolous character.

[2] When lawyers in a supervisor-subordinate rel ationship encounter a matter
involving professional judgment asto ethical duty, the supervisor may assume
responsibility for making the judgment. Otherwise a consistent course of action or
position could not be taken. If the question can reasonably be answered only one way, the
duty of both lawyersis clear and they are equally responsible for fulfilling it. However, if
the question is reasonably arguable, someone has to decide upon the course of action.
That authority ordinarily reposes in the supervisor, and a subordinate may be guided
accordingly. For example, if a question arises whether the interests of two clients conflict
under Rule 1.7, the supervisor’ s reasonabl e resol ution of the question should protect the
subordinate professionally if the resolution is subsequently challenged.

RULE 5.3 RESPONSIBILITIESREGARDING NONLAWYER ASSISTANCE
With respect to a nonlawyer employed or retained by or associated with a lawyer:

@ apartner, and alawyer who individually or together with other lawyers possesses
comparable managerial authority in alaw firm, shall make reasonable effortsto
ensure that the firm has in effect measures giving reasonable assurance that the
person’s conduct is compatible with the professional obligations of the lawyer;

(b) alawyer having direct supervisory authority over the nonlawyer shall make
reasonabl e efforts to ensure that the person’s conduct is compatible with the
professional obligations of the lawyer; and

(© alawyer shall be responsible for conduct of such a person that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer if:

Q) the lawyer orders or, with the knowledge of the specific conduct, ratifies
the conduct involved; or

2 the lawyer is a partner or has comparable managerial authority in the law
firm in which the person is employed, or has direct supervisory authority
over the person, and knows of the conduct at atime when its consequences
can be avoided or mitigated but fails to take reasonable remedia action.

(d)  Alaw firm shall make reasonable efforts to ensure that nonlawyers who work for

the firm are subject to adequate supervision that is reasonable under the
circumstances,

Comment
[1] Paragraph (a) requires lawyers with managerial authority within alaw firm to
make reasonable efforts to ensure that the firm has in effect measures giving reasonable

assurance that nonlawyersin the firm and nonlawyers outside the firm who work on firm
matters act in away compatible with the professional obligations of the lawyer. See
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Comment {6} to Rule 1.1 (retaining lawyers outside the firm) and Comment {1} to Rule
5.1 (responsibilities with respect to lawyers within afirm). Paragraph (b) appliesto
lawyers who have supervisory authority over such nonlawyers within or outside the firm.
Paragraph (c) specifies the circumstances in which alawyer is responsible for the conduct
of such nonlawyers within or outside the firm that would be a violation of the Rules of
Professional Conduct if engaged in by alawyer.

Nonlawyers Within the Firm

[2] Lawyers generally employ assistants in their practice, including secretaries,
investigators, law student interns, and paraprofessionals. Such assistants, whether
employees or independent contractors, act for the lawyer in rendition of the lawyer’s
professional services. A lawyer must give such assistants appropriate instruction and
supervision concerning the ethical aspects of their employment, particularly regarding the
obligation not to disclose confidential information relating to representation of the client,
and should be responsible for their work product. The measures employed in supervising
nonlawyers should take account of the fact that they do not have legal training and are not
subject to professional discipline.

Nonlawyers Outside the Firm

[3] A lawyer may use nonlawyers outside the firm to assist the lawyer in rendering
legal servicesto the client. Examplesinclude theretention-ofretaining an investigative or
paraprofessional service, hiring a document management company to create and maintain
adatabase for complex litigation, sending client documents to athird party for printing or
scanning, and using an Internet-based service to store client information. When using
such services outside the firm, alawyer must make reasonabl e efforts to ensure that the
services are provided in amanner that is compatible with the lawyer’ s professional
obligations. The extent of this obligation will depend upon the circumstances, including
the education, experience and reputation of the nonlawyer; the nature of the services
involved; the terms of any arrangements concerning the protection of client information;
and the legal and ethical environments of the jurisdictions in which the services will be
performed, particularly with regard to confidentiality. See a'so Rules 1.1 (competence),
1.2 (alocation of authority), 1.4 (communication with client), 1.6 (confidentiality), 5.4(a)
(professional independence of the lawyer), and 5.5(a) (unauthorized practice of law).
When retaining or directing a nonlawyer outside the firm, alawyer should communicate
directions appropriate under the circumstances to give reasonabl e assurance that the
nonlawyer’ s conduct is compatible with the professional obligations of the lawyer.

[4] Where the client directs the selection of a particular nonlawyer service provider
outside the firm, the lawyer ordinarily should agree with the client concerning the
allocation of responsibility for monitoring as between the client and the lawyer. See Rule
1.2. When making such an alocation in a matter pending before atribunal, lawyers and
parties may have additional obligations that are a matter of law beyond the scope of these
Rules.
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RULE 5.4
(@

(b)

(©

(d)

PROFESSIONAL INDEPENDENCE OF A LAWYER

A lawyer or law firm shall not share legal fees with anonlawyer, except that:

Q) an agreement by alawyer with the lawyer’ s firm, partner, or associate may
provide for the payment of money, over areasonable period of time after
the lawyer’ s death, to the lawyer’ s estate or to one or more specified
persons;

2 alawyer who purchases the practice of a deceased, disabled, or
disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to
the estate or other representative of that lawyer the agreed-upon purchase
price;

3 alawyer or law firm may include nonlawyer employees in a compensation
or retirement plan, even though the plan is based in whole or in part on a
profit-sharing arrangement; and

(4)

iv) the client consents, after being informed that a division of fee

A lawyer shall not form a partnership or other business entity with a nonlawyer if
any of the activities of the partrershipentity consist of the practice of law.

A lawyer shall not permit a person who recommends, employs, or pays the lawyer
to render legal services for another to direct or regulate the lawyer’ s professional
judgment in rendering such legal services.

A lawyer shall not practice with or in the form of a proefessional-corperation-or-
asseetationlimited liability entity authorized to practice law for a profit, if:



Q) anonlawyer owns any interest therein, except that afiduciary
representative of the estate of alawyer may hold the stock or interest of the
lawyer for areasonable time during administration;

2 anonlawyer is a corporate director or officer thereof or occupiesthe
position of similar responsibility in any form of association other than a

corporation_including alimited liability company; or

3 anonlawyer has the right to direct or control the professional judgment of
alawyer.

Comment

[1] The provisions of this Rule express traditional limitations on sharing fees. These
l[imitations are to protect the lawyer’s professiona independence of judgment. Where
someone other than the client pays the lawyer’ s fee or salary, or recommends employment
of the lawyer, that arrangement does not modify the lawyer’ s obligation to the client. As
stated in paragraph (c), such arrangements should not interfere with the lawyer’s
professional judgment.

[2] This Rule al'so expresses traditional limitations on permitting a third party to
direct or regulate the lawyer’ s professiona judgment in rendering legal servicesto
another. See also Rule 1.8(f) (lawyer may accept compensation from athird party aslong
asthere is no interference with the lawyer’ s independent professional judgment and the
client givesinformed consent).

31 Rule 5.4(a)(4 licitl mitsal with th
ertain fees wi -€ , -profit qualified le

tax- t h in in mmfrth ization.

RULES5.5: UNAUTHORIZED PRACTICE OF LAW; MULTIJURISDICTIONAL
PRACTICE OF LAW

@ A lawyer shall not practice law in ajurisdiction in violation of the regulation of
the legal profession in that jurisdiction, or assist another in doing so.
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(b)

(©

(d)

A lawyer who is not admitted to practice in this jurisdiction shall not:

D

)

except as authorized by these Rules or other law, establish an office or
other systematic and continuous presence in thisjurisdiction for the
practice of law; or

hold out to the public or otherwise represent that the lawyer is admitted to
practice law in thisjurisdiction.

A lawyer admitted in another United States jurisdiction, and not disbarred or
suspended from practice in any jurisdiction, may provide legal serviceson a
temporary basisin thisjurisdiction that:

D

(2)

3

(4)

are undertaken in association with alawyer who is admitted to practicein
this jurisdiction and who actively participates in the matter;

arein or reasonably related to a pending or potential proceeding before a
tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer
isassisting, is authorized by law or order to appear in such proceeding or
reasonably expects to be so authorized;

arein or reasonably related to a pending or potential arbitration, mediation,
or other alternative dispute resolution proceeding in this or another
jurisdiction, if the services arise out of or are reasonably related to the
lawyer’s practice in ajurisdiction in which the lawyer is admitted to
practice and are not services for which the forum requires pro hac vice
admission; or

are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably
related to the lawyer’s practice in ajurisdiction in which the lawyer is
admitted to practice.

A lawyer admitted in another United States jurisdiction-erin-aferelgn-
turisdietion, and not disbarred or suspended from practice in any jurisdiction-er

the-eguivalent-thereof, may provide legal services through an office or other
systematic and continuous presence in this jurisdiction that:

(1)

)

are provided to the lawyer’ s employer or its organizational affiliates; and
are not services for which the forum requires pro hac VI ce admission; and—

are services that the lawyer is authorized to provide by federal |aw or other
law or rule te-previdetnof thisjurisdiction.



Comment

[1] A lawyer may practice law erty-in athis jurisdiction H-which-thelawseris
adtherized-to-practice-A-tawarer-may-beonly if admitted to practice taw-Hr-ajurisdiction-

enaregular-basis-or-may-begeneraly or if authorized by court rule or order or by law to
practice for alimited purpose or on arestricted basis. Paragraph (a) appliesto

unauthorized practice of law by alawyer, whether through the lawyer’ s direct action or by
the lawyer assisting another person. For example, alawyer may not assist a person in
practicing law in violation of the rules governing professional conduct in that person’s
jurisdiction.

[a] | Fhedenni ctice of1aw |s-established by

members of the bar protects the publrc against rend|t| on of legal services by unqualified
persons. This Rule does not prohibit alawyer from employing the services of
paraprofessionals and del egating functions to them, so long as the lawyer supervises the
delegated work and retains responsibility for their work. See Rule 5.3.

iting the practlce of law to

[3] A lawyer may provide professional advice and instruction to nonlawyers whose
employment requires knowledge of-the law; for example, claims adjusters, employees of
financia or commercral institutions, soual workers accountants and persons employed in

[4] Other than as authorized by law or this Rule, alawyer who is not admitted to
practice generally in thisjurisdiction violates paragraph (b)(1) if the lawyer establishes an
office or other systematic and continuous presence in this jurisdiction for the practice of

Iaw Presence may be systematic and cont| nuous, for g@p e by placing aname on the

ualification, even if the lawyer is not

physrcally present hereSuehraA Ia\wer ngt erttgj g practice in this jurisdiction must
not hold out to the public or otherwise represent that the lawyer is admitted to practice

law in thisjurisdiction. See also Rules 7.1(a) and 7.5(b).

[9] There are occasions in which alawyer admitted to practice in another United
States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may
provide legal services on atemporary basisin this jurisdiction under circumstances that
do not create an unreasonabl e risk to the interests of theirthe lawyer’ s clients, the public
or the courts. Paragraph (c) identifies four such circumstances. The fact that conduct is
not so identified does not imply that the conduct is or is not authorized. With the
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exception of paragraphs (d)(1) and (d)(2), this Rule does not authorize a-S-orfereign
lawyer to establish an office or other systematic and continuous presence in this
jurisdiction without being admitted to practice generaly here.

[6] There is no single test to determine whether alawyer’s services are provided on a
“temporary basis’ in thisjurisdiction, and may therefore be permissible under paragraph
(c). Services may be “temporary” even though the lawyer provides servicesin this
jurisdiction on arecurring basis, or for an extended period of time, as when the lawyer is
representing a client in asingle lengthy negotiation or litigation.

[7] Paragraphs (c) and (d) apply to lawyers who are admitted to practice law in any
United States jurisdiction, which includes the Dlstrlct of Col umblaand any state, terrltory
or commonwealth of the United States. Pa M

aforelgnjurisdietion—The word “admitted” | n w (c) and (ey

contemplatesthatd) means the lawyer is authorized to practice in the jurisdiction in which
the lawyer is admitted and excludes alawyer who while technically admitted is not

authorized to practice, because, for example, the lawyer is on inactive status.

[8] Paragraph (c)(1) recognizes that the interests of clients and the public are
protected if alawyer admitted only in another jurisdiction associates with a lawyer
licensed to practicein thisjurisdiction. For this paragraph to apply, however, the lawyer
admitted to practice in thisjurisdiction must actively participate in and share
responsibility for the representation of the client.

[9] Lawyers not admitted to practice generally in athis jurisdiction may be authorized
by law or order of atribunal or an administrative agency to appear before the tribunal or
agency. This authority may be granted pursuant to formal rules governing admission pro
hac vice or pursuant to informal practice of the tribunal or agency. Under paragraph
(©)(2), alawyer does not violate this Rule when the lawyer appears before atribunal or
agency pursuant to such authority. To the extent that a court rule or other law of this
jurisdiction requires alawyer who is not admitted to practice in thisjurisdiction to obtain
admission pro hac vice before appearing before atribunal or administrative agency, this
Rule requires the lawyer to obtain that authority.

[10] Paragraph (c)(2) aso providesthat alawyer rendering servicesin thisjurisdiction
on atemporary basis does not violate this Rule when the lawyer engages in conduct in
anticipation of a proceeding or hearing in ajurisdiction in which the lawyer is authorized
to practice law or in which the lawyer reasonably expects to be admitted pro hac vice.
Examples of such conduct include meetings with the client, interviews of potential
witnesses, and the review of documents. Similarly, alawyer admitted only in another
jurisdiction may engage in conduct temporarily in this jurisdiction in connection with
pending litigation in another jurisdiction in which the lawyer is or reasonably expects to
be authorized to appear, including taking depositions in this jurisdiction.

[11] When alawyer has been or reasonably expects to be admitted to appear before a
court or administrative agency, paragraph (c)(2) aso permits conduct by lawyers who are
associated with that lawyer in the matter, but who do not expect to appear before the court
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or administrative agency. For example, subordinate lawyers may conduct research, review
documents, and attend meetings with witnesses in support of the lawyer responsible for
the litigation.

[12] Paragraph (c)(3) permits alawyer admitted to practice law in another jurisdiction
to perform services on atemporary basisin this jurisdiction if those services arein or
reasonably related to a pending or potentia arbitration, mediation, or other aternative
dispute resolution proceeding in this or another jurisdiction, if the services arise out of or
are reasonably related to the lawyer’ s practice in ajurisdiction in which the lawyer is
admitted to practice. The lawyer, however, must obtain admission pro hac vice in the case
of a court-annexed arbitration or mediation or otherwise if court rules or law so require.

[13] Paragraph (c)(4) permits alawyer admitted in another jurisdiction to provide
certain legal services on atemporary basisin thisjurisdiction that arise out of or are
reasonably related to the lawyer’ s practice in ajurisdiction in which the lawyer is
admitted but are not within paragraphs (c)(2) or (c)(3). These services include both |egal
services and services that nonlawyers may perform but that are considered the practice of
law when performed by lawyers.

[14] Paragraphs (c)(3) and (c)(4) require that the services arise out of or be reasonably
related to the lawyer’s practice in ajurisdiction in which the lawyer is admitted. A variety
of factors evidence such arelationship. The lawyer’s client may have been previously
represented by the lawyer, or may be resident in or have substantial contacts with the
jurisdiction in which the lawyer is admitted. The matter, although involving other
jurisdictions, may have a significant connection with that jurisdiction. In other cases,
significant aspects of the lawyer’s work might be conducted in that jurisdiction or a
significant aspect of the matter may involve the law of that jurisdiction. The necessary
relationship might arise when the client’ s activities or the legal issues involve multiple
jurisdictions, such as when the officers of amultinational corporation survey potential
business sites and seek the services of their lawyer in assessing the relative merits of each.
In addition, the services may draw on the lawyer’ s recognized expertise devel oped
through the regular practice of law on behalf of clientsin mattersinvolving a particular
body of federal, national Iy-unlform forel gn or mternatl onal Iaw l:a,wepsdeeﬂﬂgiee

[15] Paragraph (d) identifies two circumstances in which alawyer who is admitted to
practice in another United States er-a-ferelgajurisdiction, and is not disbarred or
suspended from practice in any jurisdiction-erthe-eguivalent-theresf, may establish an
office or other systematlc and contl nuous presence inthisj j urisdi ctl on for the practl ce of

ma%alse_aSMLeU_as prOVI de Iegal serwces I—H—t—hl—S—j—HH—Sdl—Gt—l—GH—OI’] atemporary bass See
wrers—Except as provided in




paragraphs (d)(1) and (d)(2), alawyer who is admitted to practice law in another-United-
States-er-foereign jurisdiction and who establishes an office or other systematic or
continuous presence in this jurisdiction must become admitted to practice law generaly
in thisjurisdiction.

[16] Paragraph (d)(1) appliesto al-S-erfereign lawyer who is employed by a client
to provide legal servicesto the client or its organizationa affiliates, i.e., entities that
control, are controlled by, or are under common control with the employer. This
paragraph does not authorize the provision of personal legal servicesto the employer’s
officers or employees that are unrelated to their employment. The paragraph appliesto

in-house corporate lawyers, government Iawyers and others who are employed to render

[17] If an employed lawyer establishes an office or other systematic presencein this
jurisdiction for the purpose of rendering legal services to the employer, the lawyer may be
subject to regl stration or other reqw rements |ncI udi ng assessmentsfor

[18] Paragraph (d)(2) recognizes that a U-S-erfereignlawyer may provide legal
services in athis jurisdiction in-whicheven though not admitted when the lawyer ishot-
Heensed-when authorized to do so by federal or other law, which includes statute, court
rule, executive regulation or judicial precedent. Seee.g-Meodel-Rule-on-Practice
Pending Admission.

[19] A lawyer who practices law in thisjurisdiction pursuant to paragraphs (c) or (d) or
otherwise is subject to the disciplinary authority of thisjurisdiction. See Rule 8.5(a).

[20] In some circumstances, alawyer who practices law in this jurisdiction pursuant to
paragraphs (c) or (d) may have to inform the client that the lawyer is not Heensedadmitted
to practice law in thisjurisdiction. For example, that may be required when the
representation occurs primarily in this jurisdiction and requires knowledge of the law of
thisjurisdiction. See Rule 1.4(b).

[21] Paragraphs(c) and (d) do not authorize communications advertising legal services
in thisjurisdiction by lawyers who are admitted to practice in other jurisdictions. Whether
and how lawyers may communicate the availability of their servicesin thisjurisdictionis
governed by Rules 7.1 to 7.5.



RULE 5.6: RESTRICTIONSON RIGHT TO PRACTICE
A lawyer shall not participate in offering or making:

@ a partnership, shareholders, operating, employment, or other similar type of
agreement that restricts the right of alawyer to practice after termination of the
relationship, except an agreement concerning benefits upon retirement; or

(b) an agreement in which arestriction on the lawyer’ sright to practice is part of the
settlement of aclient controversy.

Comment

[1] An agreement restricting the right of lawyers to practice after leaving a firm not
only limitstheir professional autonomy but also limits the freedom of clientsto choose a
lawyer. Paragraph (&) prohibits such agreements except for restrictions incident to
provisions concerning retirement benefits for service with the firm.

[2] Paragraph (b) prohibits a lawyer from agreeing not to represent other personsin
connection with settling a claim on behalf of aclient.

[3] This Rule does not apply to prohibit restrictions that may be included in the terms
of the sale of alaw practice pursuant to Rule 1.17.

RULES.7: RESPONSIBILITIESREGARDING LAW-RELATED SERVICES

@ A lawyer shall be subject to the Rules of Professional Conduct with respect to the
provision of law-related services, as defined in paragraph (b), if the law-related
services are provided:

Q) by the lawyer in circumstances that are not distinct from the lawyer’s
provision of legal servicesto clients; or

2 in other circumstances by an entity controlled by the lawyer individually or
with othersif the lawyer failsto take reasonable measures, which shall
include notice in writing, to assure that a person obtaining the law-related
services knows that the services are not legal services and that the
protections of the client-lawyer relationship do not exist.

(b) Theterm “law- related services’ denotes services that might reasonably be
performed in conjunction with and in substance are related to the provision of
legal services, and that are not prohibited as unauthorized practice of law when
provided by a nonlawyer.

Comment

[1] When alawyer performs law-related services or controls an organization that does
S0, there exists the potential for ethical problems. Principal among these is the possibility
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that the person for whom the law-related services are performed fails to understand that
the services may not carry with them the protections normally afforded as part of the
client-lawyer relationship. The recipient of the law-related services may expect, for
example, that the protection of client confidences, prohibitions against representation of
persons with conflicting interests, and obligations of alawyer to maintain professional
independence apply to the provision of law-related services when that may not be the
case.

[2] Rule 5.7 appliesto the provision of law-related services by alawyer even when
the lawyer does not provide any legal services to the person for whom the law-related
services are performed and whether the law-rel ated services are performed through alaw
firm or-a separate entity. The Rule identifies the circumstances in which all of the Rules
of Professional Conduct apply to the provision of law-related services. Even when those
circumstances do not exist, however, the conduct of alawyer involved in the provision of
law-related services is subject to those Rules that apply generally to lawyer conduct,
regardless of whether the conduct involves the provision of legal services. See, eg., Rule
8.4.

[3] When law-related services are provided by alawyer under circumstances that are
not distinct from the lawyer’s provision of legal servicesto clients, the lawyer in
providing the law-related services must adhere to the requirements of the Rules of
Professional Conduct as provided in paragraph (a)(1). Even when the law-related and
legal services are provided in circumstances that are distinct from each other, for example
through separate entities or different support staff within the law firm, the Rules of
Professional Conduct apply to the lawyer as provided in paragraph (a)(2) unless the
lawyer takes reasonable measures, which shall include notice in writing, to assure that the
recipient of the law-related services knows that the services are not legal services and that
the protections of the client-lawyer relationship do not apply.

[4] Law-related services also may be provided through an entity that is distinct from
that through which the lawyer provideslega services. If the lawyer individually or with
others has control of such an entity’ s operations, the Rule requires the lawyer to take
reasonable measures, which shall include notice in writing, to assure that each person
using the services of the entity knows that the services provided by the entity are not legal
services and that the Rules of Professional Conduct that relate to the client-lawyer
relationship do not apply. A lawyer’s control of an entity extends to the ability to direct
its operation. Whether alawyer has such control will depend upon the circumstances of
the particular case.

[9] When a client-lawyer relationship exists with a person who is referred by alawyer
to a separate law-related service entity controlled by the lawyer, individually or with
others, the lawyer must comply with Rule 1.8(a).

[6] In taking the reasonable measures referred to in paragraph (a)(2) to assure that a
person using law-related services understands the practical effect or significance of the

inapplicability of the Rules of Professional Conduct, the lawyer should communicate to
the person receiving the law-related services, in amanner sufficient to assure that the
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person understands the significance of the fact, that the relationship of the person to the
business entity will not be a client-lawyer relationship. The communication sheuldmust
be made before entering into an agreement for provision of or providing law-related

services, and preferably-shedldmust be in writing.

[7] The burden is upon the lawyer to show that the lawyer has taken reasonable
measures under the circumstances to communicate the desired understanding. For
instance, a sophisticated user of law-related services, such as a publicly held corporation,
may require alesser explanation than someone unaccustomed to making distinctions
between legal services and law-related services, such as an individua seeking tax advice
from a lawyer-accountant or investigative services in connection with alawsuit.

[8] Regardless of the sophistication of potential recipients of law-related services, a
lawyer should take special care to keep separate the provision of law-related and legal
services in order to minimize the risk that the recipient will assume that the law-related
services are legal services. Therisk of such confusion is especially acute when the lawyer
renders both types of services with respect to the same matter. Under some
circumstances the legal and law-related services may be so closely entwined that they
cannot be distinguished from each other, and the requirement of disclosure and
consultation imposed by paragraph (a)(2) of the Rule cannot be met. In such acasea
lawyer will be responsible for assuring that both the lawyer’ s conduct and, to the extent
required by Rule 5.3, that of nonlawyer employees in the distinct entity thatwhich the
lawyer controls compliesin all respects with the Rules of Professional Conduct.

[9] A broad range of economic and other interests of clients may be served by
lawyers engaging in the delivery of law-related services. Examples of law-related
services include providing title insurance, financia planning, accounting, trust services,
real estate counseling, legidative lobbying, economic analysis; socia work, psychological
counseling, tax preparation, and patent, medical or environmental consulting.

[10] When alawyer isobliged to accord the recipients of such services the protections
of those Rules that apply to the client-lawyer relationship, the lawyer must take special
care to heed the proscriptions of the Rules addressing conflict of interest (Rules 1.7
through 1.11, especialy Rules 1.7(a)(2) and 1.8(a), (b) and (f)), and to scrupulously
adhere to the requirements of Rule 1.6 relating to disclosure of confidential information.
The promotion of the law-related services must also in all respects comply with Rules 7.1

through 7%744& deal ing W|th advertls ng and soli C|tat| on. 4—n4hat+egapel—taﬁtyepssheula

[11] When thefull protections of all of the Rules of Professional Conduct do not apply
to the provision of law-related services, principles of law externa to the Rules, for
example, the law of principal and agent, govern the legal duties owed to those receiving
the services. Those other legal principles may establish a different degree of protection
for the recipient with respect to confidentiality of information, conflicts of interest and
permissible business rel ationships with clients. See also Rule 8.4 (Misconduct).
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RULE6.1: VOLUNTARY PRO BONO PUBLICO SERVICE

Iawyer should aspwe{wendergrgw gg ggnga__\l y at Ieast (59) _5 hours of pro bono publlco Iegal

(@ provide a-substantial-materityall or most of the {56325 hours of_pro bono publico
legal services without feecompensation or expectation of feecompensation to:{4)
persons of limited means, or{2)-_to charitable, religious, civic, community,
governmental, and educational organizations in matters that are designed
primarily to address the needs of persons of limited means-and{b)-. The lawyer

may provide any additienalremaining hours by delivering legal services through:
&

mwm to persons of Ilmlted means; or3}
partiehpation by participating in activities for improving the law,
the legal Systean or thelegal profonMMM

it f limit r
frm2t1%fth| ' nual t le, professional income to one or
more organizations that provide.or support legal servicesto persons of limited
means.
Comment

[1] Every lawyer, regardless of professiona prominence or professional work load,

has&#%penabmiy%eshguLd prOV|de Iegal servicesto theseﬂnabteieepay—andﬂeepsenaL




unable to afford access to the system of justice. In some years alawyer may render greater
or fewer heursthan the-annual-standard-specied25 hours, but during the course of his or

her Iegal career each Iawyer should render enarerageper—year—thenumbepef—heurseet

e=xgg_;tgj frgmg!l IMggln thgflrm Serwcescan be performed in CIVI| matters orin

criminal or quasi-criminal matters for which there isno government obligation to prowde
funds for legal representatio o)

igrating the v fthvlnt rov t nn-rf|t mm n|t ivil

rendered gg ;;g! y ;; gg thg R;;Ig igh |Qﬂ g ﬁconsrst of afuII range of act|V|t|es

on behalf of persons of limited means, including individual and class representation, the
provision of legal advice, legislative |obbying, administrative rule making, community

legal education, and the provision of free training or mentoring to those who represent
persons of I|m|ted meanslhewetye#th%eaemml%eheutdtaeuﬁateeam&panen

[3] Persons eligible for pro bono publico legal services under paragraphs-{aj-and-
Athis Rule are those who qualify for partichpation-tapublicly-funded legal service

programs-funded-by-the Legal-Services Cerperation and those whose incomes and
financial resources are shighthy-above the guidelines utiizedused by such programs but_

who, nevertheless, cannot afford counsel. Legal services can be rendered to individuals or

to organizations composed of |ow-income people, to organizations that serve those of
limited means such as homeless shelters, battered women’s centers, and food pantries that-
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[4] Beecause servieeln order to be pro bono publico services under the first sentence of
Rule 6.1 (a), services must be provided without feecompensation or expectation of fee-
thecompensation. The intent of the lawyer to render free legal servicesis essential for the

work performed to fall within the meaning of paragraphs{a} () -and-(2)this paragraph.

Accordingly, services rendered cannot be considered pro bono if an anticipated feeis
uncollected;-but-the, The award of statutory attorneys’ fees in a case eriginathy-accepted
asapro bono M Would not dlequal ify such services from incl u3| on under this

(5] hileiti ble for oA lawyer to fulit I ity teshould

aneLFeHgleusgreuperZ} M@h@@%ﬁw@uw
that paragraph, including instances in which tawyers-agree-to-anelan attorney agreesto

rece| vea modst fee for furnishi ng Iegal services to persons of limited means.

ptance of court appointments H-
rovi t indivi thefeelssubstantlally below a

Iawyer’ susual rate are encouraged under this seetienﬂence.

[8} Paragraph-(b}(3)6] Thevari f activiti ri in Comment 3 should
ili iCi i b A0 [ A A C Eveal il"iil
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[7]  Thesecond sentence of paragraph (a) also recognizes the value of lawyers
engaging in actlvmesw that improve the law, the
legal system, or the legal profession. f the m ivities that f
within this sentence, when primarily i ngggj to benefit persons of limited means,
include: serving on bar association committees, serving on boards of pro bono or legal
services programs, taking part in Law Day activities, acting as a continuing legal
education instructor, a mediator or an arbitrator, and engaging in legislative lobbying to
improve the law, the legal system, or the profession-are-a-few-examples-of-themany-

[11] Law firmsshould act reasonably to enable and encourage all lawyersin the firm to
provide the pro bono legal services called for by this Rule.

RULE 6.2z ACCEPTING APPOINTMENTS

A lawyer shall not seek to avoid appointment by atribunal to represent a person except for good
cause, such as:
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@ representing the client is likely to result in violation of the Rules of Professional
Conduct or other law;

(b) representing the client is likely to result in an unreasonable financia burden on the
lawyer; or

(c) the client or the cause is so repugnant to the lawyer asto be likely to impair the
client-lawyer relationship or the lawyer’s ability to represent the client.

Comment

[1] A lawyer ordinarily is not obliged to accept a client whose character or cause the
lawyer regards as repugnant. The lawyer’ s freedom to select clientsis, however, qualified.
All lawyers have aresponsibility to assist in providing pro bono publico service. See Rule
6.1. Anindividua lawyer fulfills this responsibility by accepting afair share of unpopular
matters or indigent or unpopular clients. A lawyer may also be subject to appointment by
acourt to serve unpopular clients or persons unable to afford legal services.

Appointed Counsel

[2] For good cause alawyer may seek to decline an appointment to represent a person
who cannot afford to retain counsel or whose cause is unpopular. Good cause existsif the
lawyer could not handle the matter competently, see Rule 1.1, or if undertaking the
representation would result in an improper conflict of interest, for example, when the
client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer
relationship or the lawyer’s ability to represent the client. A lawyer may also seek to
decline an appointment if acceptance would be unreasonably burdensome, for example,
when it would impose afinancia sacrifice so great as to be unjust.

[3] An appointed lawyer has the same obligations to the client as retained counsel,
including the obligations of loyalty and confidentiality, and is subject to the same
limitations on the client-lawyer relationship, such as the obligation to refrain from
assisting the client in violation of the Rules.

RULE 6.3: MEMBERSHIP IN LEGAL SERVICES ORGANIZATION

No changes to rule or comments.

RULE 6.4: LAW REFORM ACTIVITIESAFFECTING CLIENT INTERESTS
No changes to rule or comments.

RULE 7.1: COMMUNICATIONS CONCERNING A LAWYER’SSERVICES

A lawyer shall not make afalse or misleading communication about the lawyer or the lawyer’s
services. A communication is false or misleading if it contains a material misrepresentation of
fact or law, or omits afact necessary to make the statement considered as a whole not materially
misleading.



Comment

[1] This Rule governs all communications about alawyer’s services, including
advertising permitted by Rule 7.2. Whatever means are used to make known alawyer’s
services, statements about them mustshould be truthful.

[2] Truthful statements that are misleading are also prohibited by this Rule. A truthful
statement is misleading if it omits a fact necessary to make the lawyer’s communication
considered as awhole not materially misleading. A truthful statement is also misleading
if thereisasubstantial likelihood that it will lead a reasonable person to formulate a
specific conclusion about the lawyer or the lawyer’ s services for which thereis no
reasonable factual foundation.

[3] An advertisement that truthfully reports alawyer’ s achievements on behalf of
clients or former clients may be misleading if presented so as to lead a reasonable person
to form an unjustified expectation that the same results could be obtained for other clients
in similar matters without reference to the specific factual and legal circumstances of each
client’s case. Similarly, an unsubstantiated comparison of the lawyer’s services or fees
with the services or fees of other lawyers may be misleading if presented with such
specificity as would lead a reasonable person to conclude that the comparison can be
substantiated. The inclusion of an appropriate disclaimer or qualifying language may
preclude afinding that a statement is likely to create unjustified expectations or otherwise
mislead the public.

[4] See also Rule 8.4(e) for the prohibition against stating or implying an ability to
influence improperly a government agency or official or to achieve results by means that
violate the Rules of Professional Conduct or other law.

RULE 7.2z ADVERTISING

@ Subject to the requirements of Rules 7.1 and 7.3, alawyer may advertise services
through written, recorded or € ectronic communication, including public media.

(b) A lawyer shall not give anything of value to a person for recommending the
lawyer’s services, except that alawyer may.

Q) pay the reasonable costs of advertisements or communications permitted
by this Rule;

2 pay the usual charges of alegal servicesservice plan-era, not- for-profit e+
qua#ﬁeeHawyer referral serV|ce—Are|HaI#+eel—laNyer—Fefe#al—seF\Aee4sa

authemy, or guallfled Igal assstance organl zatlo

(©)) pay for alaw practice in accordance with Rule 1.17; and
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4) refer clients to another lawyer or anonlawyer professional pursuant to an
agreement not otherwise prohibited under these Rules that provides for the
other person to refer clients or customersto the lawyer, if

() the reciprocal referral agreement is not exclusive, and

(i)  theclient isinformed of the existence and nature of the agreement;_

and
5) f mitt. Rule 1. r Rul
(© Any communication made pursuant to this Rule shall include the name and-effice-
address-of-at-teast-oneof the lawyer, group of lawyers, ortaw firm responsible for
its content.
Comment

[1] To assist the public in learning about and obtaining legal services, lawyers should
be allowed to make known their services not only through reputation but also through

organl ized mformatl on campan gns in the form of advertls ng—Advemsngtmvewesan




[4] Neither this Rule nor Rule 7.3 prohibits communications authorized by law, such
as notice to members of aclassin class action litigation.

Paying Others to Recommend a Lawyer

[9] Except as permitted under paragraphs (b)(1)-(b)(45), lawyers are not permitted to
pay others for recommending the lawyer’ s services or for channeling professiona work in
amanner that violates Rule 7.3. A communication contains a recommendation if it
endorses or vouches for alawyer’s credentials, abilities, competence, character, or other
professional qualities. Paragraph (b)(1), however, alows alawyer to pay for advertising
and communications permitted by this Rule, including the costs of print directory listings,
on-line directory listings, newspaper ads, television and radio airtime, domain-name
registrations, sponsorship fees, banner ads, Internet-based advertisements, and group
advertising. A lawyer may compensate empl oyees, agents and vendors who are engaged
to provide marketi ng or client development servi ces, such as publicists, public-rel ations

the%efeﬂcak See also Rule 5. 3 (dutles of Iawers and law flrmSW|th respect to the
conduct of nonlawyers); Rule 8.4(a) (duty to avoid violating the Rules through the acts of
another).

[6] A lawyer may pay the usual charges of alegal service plan-era, not-for-profit er
qualitied-lawyer referral service, or qualified legal assistance organization. A legal service

planisaprepaid or group lega service plan or asimilar delivery system that assists
peoplewho seek to secure legal repr@entatlon A Iawyer referral servi C(:Lenieheethep

Suelorrefeprakseme&sareﬁndepsteedrbﬁheﬂabnc—tebeﬁ_a consumer-ori ented
erganizationsarganization that prevideprovides unbiased referrals to lawyers with
appropriate experience in the subject matter of the representation and afferdaffords other

client protections, such as complaint procedures or mal practice insurance requirements.-
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[7] A lawyer who accepts assignments or referrals from alegal service plan or
referrals from alawyer referral service must act reasonably to assure that the activities of
the plan or service are compatible with the lawyer’ s professional obligations. See Rule-
5.3:Rules 5.3 and 8.4(a). Legal service plans and lawyer referral services may
communicate with the public, but such communication must be in conformity with these
Rules. Thus, advertising must not be false or misleading, as would be the case if the
communications of agroup advertising program or agroup legal services plan would
mislead the public to think that it was alawyer referral service sponsored by a state
agency or bar association. Nor could the lawyer alow in-person, telephonic, or real-time
contacts that would violate Rule 7.3.

[8] A lawyer also may agree to refer clients to another lawyer or a nonlawyer
professional, in return for the undertaking of that person to refer clients or customers to
the lawyer. Such reciprocal referral arrangements must not interfere with the lawyer’s
professional judgment as to making referrals or as to providing substantive legal services.
See Rules 2.1 and 5.4(c). Except as provided in Rule 1.5(€), alawyer who receives
referrals from alawyer or nonlawyer professional must not pay anything-setely for the
referral, but the lawyer does not violate paragraph (b) of this Rule by agreeing to refer
clients to the other lawyer or nonlawyer professional, so long as the reciprocal referral
agreement is not exclusive and the client isinformed of the referral agreement. Coenflicts:
ef—mteresbereate&by—wehagreernentst are governed by Rule +-7%1.7,
ing. Reciprocal referral
agreements should not be of |ndef| nite duratlon and should be reviewed periodicaly to
determine whether they comply with these Rules. This Rule does not restrict referrals or
divisions of revenues or net income among lawyers within firms comprised of multiple
entities.

RULE 7.3: SOLICITATION OF CLIENTS

@ A lawyer shall not by in-person, live telephone or real-time electronic contact

solicit professional employment-when-a-significant-metivefor-thelawyersdoing-
so-ts-the tawyer-specuniary-gain_ for afee, unless the person contacted:
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@D isalawyer;-or

2 has a famihy,-close personal-er-prior professional relationship with the
lawyer;

(b) A lawyer shall not solicit professional employment by written, recorded or
el ectronic communication or by in-person, telephone or real-time electronic
contact even when not otherwise prohibited by paragraph (a), if:

Q) the target of the solicitation has made known to the lawyer a desire not to
be solicited by the lawyer;-er

2 the solicitation involves coercion, duress or harassment:;_or

3 thel knows or reasonabl |d know that the physical, mental, or

(©

(d) Notwithstanding the prohibitionsin paragraph (a), alawyer may participate-with-a
W@M service pla%peFateeL

Comment

[1] A solicitation is atargeted communication initiated by the lawyer that is directed
to a specific person and that offersto provide, or can reasonably be understood as offering
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to provide, legal services. In contrast, alawyer’s communication typically does not
constitute a solicitation if it is directed to the general public, such as through abillboard,
an Internet banner advertisement, awebsite or atelevision commercial, or if itisin
response to arequest for information or is automatically generated in response to Internet
searches.

A N0 ) 1dl 1 A [ "
comply with gthg gggllgglg laws that ggvgn gllg@lghg




[4] The use of general advertising and written, recorded or electronic communications
to transmit information from lawyer to the public, rather than direct in- person, live
telephone or real-time electronic contact, will help to assure that the information flows
cleanly aswell as freely. The contents of advertisements and communications permitted
under Rule 7.2 can be permanently recorded so that they cannot be disputed and may be
shared with others who know the lawyer. This potential for informal review isitself likely
to help guard against statements and claims that might constitute false and misleading
communications, in violation of Rule 7.1. The contents of direct in- person, live
telephone or real-time electronic contact can be disputed and may not be subject to third-
party scrutiny. Consequently, they are much more likely to approach (and occasionally
cross) the dividing line between accurate representations and those that are false and
misleading.
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knowledge that th tain situations and relationships in which concern t




RULE 7.4: COMMUNICATION OF FIELDS OF PRACTICE-AND-
SPECHALIZATHON

@ A lawyer may communicate the fact that the lawyer does or does not practicein

particular fields of the law.
(b)
(c
a A Iawyer shall
not stateor |mpIy that aIaNyer is certlfled asaspemahst in apartlcular field of
law; unless the name of the certifying organization is clearly identified in the
communication and:

@D the lawyer has been certified as a specialist by an organization that has
been approved by an appropriate state authority or that-has-been-accredited
by the American Bar Association:-and, or

2 the rame-efcommunication states that the certifying organization is elearly-
WWM

;| > gulateq by a state autnority
Association.”
Comment

[1] ParagraphParagraphs (a) and (b) of this Rule permitspermit alawyer to indicate
areas of practl ce in communl catl ons about the Iawyer s servi Ces. LLataA/yerFaette%

ticul vi fi tth |n|t|nfwh| |nI ‘ |nthtm

Any such daims g gi ialization are Subj ect to the “false and mlsleadln" stendard

applied in Rule 7.1 to communications concerning alawyer’s services.
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speekahsts Certlflcatlon sgnlfl%that an Obj ectlve entlty has recognl zed an advanced
degree of knowledge and experience in the speciaty area greater than is suggested by
general licensure to practice law. Certifying organizations may be expected to apply
standards of experience, knowledge and proficiency to insure that alawyer’s recognition
as aspecialist is meaningful and reliable. In order to insure that consumers can obtain
access to useful information about an organization granting certification, the name of the
certifying organization must be included in any communication regarding the
certification.

RULE 7.5:

@

(b)

(©

(d)

FIRM NAMESAND LETTERHEADS

A lawyer shall not use afirm name, letterhead, or other professional designation
that violates Rule 7.1. A trade name may be used by alawyer in private practice if
it does not imply a connection with a government agency or with a public or
charitable legal services organization and is not otherwisein violation of Rule 7.1.

A law firm with offices in more than one jurisdiction may use the same name or
other professional designation in each jurisdiction, but identification of the
lawyersin an office of the firm shall indicate the jurisdictional limitations on
those not licensed to practice in the jurisdiction where the officeis located.

The name of alawyer holding a public office shall not be used in the name of a
law firm, or in communications on its behalf, during any substantial period in
which the lawyer is not actively and regularly practicing with the firm.

Lawyers may state or imply that they practice in a partnership or other
organization only when that is the fact.

Comment

[1]

A firm may be designated by the names of all or some of its members, by the

names of deceased or retired members where there has been a continuing succession in
the firm’ sidentity or by atrade name such asthe “ABC Legal Clinic.” A lawyer or law

firm may also be designated by adistinctive website address or comparabl e prof onal
des gnatl on. A »

@g, incl ggl ng trgg @g, in Iaw practlce is acceptable o) Iong as |t is not misleading.
If aprivate firm uses a trade name that includes a geographica name such as “ Springfield
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Lega Clinic,” an express disclaimer that it isapublic legal aid agency may be required to
avoid amisleading implication. It may be observed that any firm name including the
name of adeceased or retired partner is, strictly speaking, atrade name. The use of such
names to designate law firms has proven a useful means of identification. However, it is
misleading to use the name of alawyer not associated with the firm or a predecessor of
the firm, or the name of a nonlawyer.

[2] With regard to paragraph (d), lawyers who are ngt in fact partners, such @ gi

who are only sharing office facilities A ated
&Law#mm may not denom| nate themselves as, for example “Smlth and Jones ” ieHhaP

1;1 .Rule3:06im further restrictions on trade n for firmsth

RULE 8.1: BAR ADMISSION AND DISCIPLINARY MATTERS

An applicant for admission to the bar, or alawyer in connection with a bar admission application
or in connection with adisciplinary matter, shall not:

@ knowingly make a fal se statement of material fact; or

(b) fail to disclose afact necessary to correct a misapprehension known by the person
to have arisen in the matter, or knowingly fail to respond to alawful demand for
information from an admissions or disciplinary authority, except that this Rule
does not require disclosure of information otherwise protected by Rule 1.6.

Comment

[1] The duty imposed by this Rule extends to persons seeking admission to the bar as
well asto lawyers. Hence, if a person makes a material false statement in connection with
an application for admission, it may be the basis for subsequent disciplinary action if the
person is admitted, and in any event may be relevant in a subsequent admission
application. The duty imposed by this Rule appliesto alawyer’s own admission or
discipline as well asthat of others. Thus, it is a separate professional offense for alawyer
to knowingly make a misrepresentation or omission in connection with adisciplinary
investigation of the lawyer’s own conduct. Paragraph (b) of this Rule also requires
correction of any prior misstatement in the matter that the applicant or lawyer may have
made and affirmative clarification of any misunderstanding on the part of the admissions
or disciplinary authority of which the person involved becomes aware.
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[2] ThisRuleis subject to the prows ons of the Flfth Amendment of the Un|ted States
Constitution and ~

M assachusetts Declaration gf nghts A person rely| ng on such a prowson in response to
aquestion, however, should do so openly and not use the right of nondisclosure as a
justification for failure to comply with this Rule.

[3] A lawyer representing an applicant for admission to the bar, or representing a
lawyer who is the subject of adisciplinary inquiry or proceeding, is governed by the rules
applicable to the client-lawyer relationship, including Rule 1.6 and, in some cases, Rule
3.3.

RULE 8.2:  JUDICIAL AND LEGAL OFFICIALS

L A lawyer shall not make a statement that the lawyer knows to be false or with reckless
disregard asto its truth or falsity concerning the qualifications or integrity of ajudge;-

adjudicatory-officer-orpubliclegal-officer_or amagistrate, or of a candidate for-election-or
appointment to judicial or legal office.

Comment

[1] Assessments by lawyers are relied on in evaluating the professional or personal
fitness of persons being consi dered for eleet-leprepappm ntment to j udici aI eﬁleeandte
pubHeQ[ legal offices . YRS
Expressing honest and candid op| nions on such matters contnbutes to improving the
administration of justice. Conversely, false statements by alawyer can unfairly undermine
publlc confldence in the adml nlstratlon of justlce A I vial thisR

RULE 8.3: REPORTING PROFESSIONAL MISCONDUCT

@ A lawyer who knows that another lawyer has committed a violation of the Rules
of Professional Conduct that raises a substantial question asto that lawyer’'s
honesty, trustworthiness or fithessas al awyer in other respects, shall |nform the

apprepnatepretasenal—authemy ffice of the B



(b) A lawyer who knows that a judge has committed a violation of applicable rules of
judicia conduct that raises a substantial question as to the judge’ s fitness for
office shall inform the apprepriate-autherityCommission on Judicial Conduct.

(© This Rule does not reqw re disclosure of mformatl on otherW|se protected by Rule

> .
j D,
=. d < =

mlseendaet—An f ethi
MM apparently isolated violation may indicate a pattern of
misconduct that only a disciplinary investigation can uncover. Reporting aviolation is
especially important where the victim is unlikely to discover the offense.

[2] A report about misconduct is not permitted or required where it would involve
violation of Rule 1.6. However, alawyer should encourage a client to consent to
disclosure where prosecution would not substantially prejudice the client’ sinterests.

wm reqw red

. Theterm “ substantl al” refersto the seriousness
of the possible offense and not the quantum of evidence of which the Iawyer isaware. A

t ircum \ I f rm f|rm ini nth th 5




M husetts Rul f Profession n in circum wh report is not
mandatory.

[3A] | rt under this Rule until th
mattel i e

[4]

The duty to report_past professional misconduct does not apply to a lawyer

retained to represent alawyer whose professional conduct isin question. Such a situation
is governed by the Rules applicable to the client-lawyer relationship.

RULE 8.4

MISCONDUCT

It is professional misconduct for alawyer to:

@

(b)

(©)
(d)
(€

(f)

violate or attempt to violate the Rules of Professional Conduct, knowingly assist
or induce another to do so, or do so through the acts of another;

commit acriminal act that reflects adversely on the lawyer’ s honesty,
trustworthiness or fitness as alawyer in other respects,

engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
engage in conduct that is prejudicial to the administration of justice;

state or imply an ability (1) to influence improperly a government agency or
officia or (2) to achieve results by means that violate the Rules of Professional

Conduct or other law:-or

knowingly assist ajudge or judicia officer in conduct that is a violation of
applicable rules of judicial conduct or other law-;_or
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(Q fail without t with the B n r the B
Oversee orovided in Supre dici ourt Rule 4:01. §

Comment

[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules
of Professional Conduct, knowingly assist or induce another to do so or do so through the
acts of another, as when they request or instruct an agent to do so on the lawyer’ s behalf.
Paragraph (a), however, does not prohibit alawyer from advising a client concerning
action the client islegally entitled to take.

[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as
offenses involving fraud and the offense of willful failure to file an income tax return.
However, some kinds of offenses carry no such implication. Traditionally, the distinction
was drawn in terms of offensesinvolving “moral turpitude.” That concept can be
construed to include offenses concerning some matters of personal morality, such as
adultery and comparabl e offenses, that have no specific connection to fitness for the
practice of law. Although alawyer is personally answerable to the entire criminal law, a
lawyer should be professionally answerable only for offenses that indicate lack of those
characteristics relevant to law practice. Offenses involving violence, dishonesty, breach
of trust, or serious interference with the administration of justice arein that category. A
pattern of repeated offenses, even ones of minor significance when considered separately,
can indicate indifference to legal obligation.

[4] A lawyer may refuse to comply with an obligation imposed by law upon a good
faith belief that no valid obligation exists. The provisions of Rule 1.2(d) concerning a
good faith challenge to the validity, scope, meaning or application of the law apply to
challenges of legal regulation of the practice of law.

[9] Lawyers holding public office assume legal responsibilities going beyond those of
other citizens. A lawyer’s abuse of public office can suggest an inability to fulfill the
professional role of lawyers. The sameistrue of abuse of positions of private trust such as
trustee, executor, administrator, guardian, agent and officer, director or manager of a
corporation or other organization.
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